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RA – single premium contributions
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• Lump sum contributions to RA to save Estate Duty

• Draft TLAB 2015 proposes  an amendment to section 3(2) of 

the Estate Duty Act

• New paragraph 2(b) to be inserted. It reads

(bA)so much of the amount of any contribution made by the deceased in 

consequence of membership or past membership of any pension 

fund, provident fund, or retirement annuity fund, as was not 

taken into account in terms of section 11(k) or (n) or section 10C 

of the Income Tax Act, 1962 (Act No. 58 of 1962) or paragraph 2 of 

the Second Schedule to that Act in determining taxable income, as 

defined in section 1 of that Act, of the deceased;” (my emphasis)

RA – single premium contributions
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• The contributions that were “not taken into account” are 

not deemed to be property.

• It is “property” in the estate of the deceased. 

• It is not a required by paragraph (bA) that there must be a 

lump sum paid on the death of the member for the 

provisions of the subsection to apply.

• It will also be property in the estate if such contributions 

exceed the lump sum paid on death.

• There are also problems regarding the apportionment of 

the estate duty payable. This problem will not be discussed, 

unless the final TLAB is published before this presentation. 

RA – single premium contributions
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• The proposed amendment applies in respect of the estate of any 

person who dies on or after 1 January 2016.

• ASISA has recommended to Treasury that this new provision should 

only apply in respect of contributions made on or after 1 March 

2015. At the time of writing no reply from has been brought to my 

also recommended that that it should apply .

• The DTC also recommended that it must apply in respect of 

contributions on or after 1 March 2015.

• This discussion of the implications of the proposed amendment 

covers two aspects. Firstly, strategies to limit the amount of tax 

(income tax and estate duty) payable in respect of the retirement 

annuity interest during the person’s lifetime and secondly, the tax 

implications on the death of the member. This is best illustrated by 

way of an example but before just a short discussion of section 

10C.

RA – single premium contributions
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• Exemption in respect of compulsory annuity income

• See paragraph 1.1 of Notes for full text of section 10C.

There shall be exempt from normal tax in respect of the aggregate of 
compulsory annuities payable to a person an amount equal to so much of 
the person’s own contributions to any pension fund, provident fund and 
retirement annuity fund that did not rank for a deduction against the 
person’s income in terms of section 11 (k) or (n) as has not previously 
been—

(a) allowed to the person as a deduction in terms of the Second 
Schedule; or 

(b exempted from normal tax in terms of this section, 

in respect of any year of assessment. 

Section 10C – compulsory annuity exemption
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Example – Section 10C

Two years ago Richard contributed R3 000 000 as a lump sum to a 

retirement annuity. No portion of the contribution ranked for 

deduction under section 11(n) of the ITA. No growth is assumed 

before retirement. 

He retires in the 2017 year of assessment. The total value of the 

fund on his retirement is R3 000 000. He previously retired from a 

provident fund and is therefore already in the 36% retirement fund 

lump sum tax bracket. 

If he takes the maximum lump sum of R1 000 000, the full lump 

sum will be tax-free as R1 000 000 of the previous contributions 

that did not rank for deduction, can be deducted against it 

(paragraph 5 of the Second Schedule to the ITA). 
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Example – Section 10C

R2 000 000 (contributions that did not rank for deduction) has not 

yet been taken into account. This amount can be claimed as an 

exemption against his compulsory annuity income. If the 

drawdown of 17.5% and a fund growth rate of 10% per annum are 

assumed, the drawdowns will be as follows:

Capital Capital after 17.5% 

withdrawal

Years Withdrawal S10C 

exemption

2 000 000 1 650 000 1 350 000 350 000

1 815 000 1 497 375 2 317 625 317 625

1 647 113 1 358 868 3 288 245 288 245

1 494 755 1 233 173 4 261 582 261 582

1 356 490 1 119 104 5 237 386 237 386

1 231 014 1 015 587 6 215 428 215 428

1 117 146 921 645 7 195 500 195 500

879 575 8

Total R2 000 000
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Example – Section 10C

What if he did not retire from the fund, or retired from the fund, 

but died before the contributions that did not rank for deduction 

have been taken into account (as deductions against lump sums or 

section 10C exemptions)? If he dies before retirement there are 

two possibilities. The beneficiary/ies may elect to take:

• the entire benefit in the form of a lump sum;

• the full benefit in the form of a compulsory annuity (including a 

living annuity); or

• a portion of the benefit in the form of a cash lump sum and the 

balance as a compulsory annuity.
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Example – Section 10C

If in the example Richard were to die before retirement from the 

fund and the value of the fund contributions that have not 

previously been taken into account is R3 000 000, then the full 

R3 000 000 will be property in his estate. His beneficiary will not be 

entitled to the section 10C exemption in respect of the annuities 

that he may receive. This is because the “undeducted” 

contributions cannot be transferred to the subsequent annuitant 

after Richard’s death.
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RF contribution deductions from 1 

March 2016
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• Member contributions to a pension fund, a provident fund 

and a retirement annuity fund are tax deductible subject to 

the limit laid down in the amended section 11(k). Section 

11(n)  is deleted as from 1 March 2016.

• A member making contributions is subject to a uniform 

deduction. An annual percentage limit and a monetary limit 

will apply. These limits are:

• Percentage limit. Up to 27.5% on the greater of 

“remuneration” or “taxable income”.

• Monetary limit - R350 000.

• This amount will only be deductible from income from trade. 

This is because of the wording of the preamble to section 11 

of the Income Tax Act.

RF contribution deductions from 1 March 2016
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• I will only discuss the deduction as it applies in respect of 

contributions made to defined contribution retirement funds

• The new section 11(k), if read with the preamble, reads as 

follows:

For the purpose of determining the taxable income derived by any 
person from carrying on any trade, there shall be allowed as 
deductions from the income of such person so derived—

(k) any amount contributed during a year of assessment to any 
pension fund, provident fund or retirement annuity fund in 
terms of the rules of that fund by a member of that fund: 
…………………….. 

RF contribution deductions from 1 March 2016
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RF contribution deductions from 1 March 2016

• Employer contributions to a retirement fund for the benefit of 

an employee member are included in the gross income of the 

employee as a fringe benefit for income tax purposes.

• The amount so included in the gross income of the employee is 

deemed to be an amount contributed by the employee.

• The definition of “remuneration” in paragraph 1 of the Fourth 

Schedule includes many different types in income. Paragraph (b) 

of the definition specifically includes any amount required to be 

included in such person’s gross income as a fringe benefit under 

paragraph (i) of the definition of “gross income”. It means that a 

contribution made by the employer is in itself taken into 

account as remuneration for the purposes of determining the 

deductible member contribution.
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RF contribution deductions from 1 March 2016

The amended section 11(k) refers to “taxable income”. “Taxable 

income” is defined in section 1 of the ITA. 

“taxable income” means the aggregate of—
(i) the amount remaining after deducting from the income of any 

person all the amounts allowed under Part I of Chapter II to be 
deducted from or set off against such income; and

(ii) all amounts to be included or deemed to be included in the 
taxable income of any person in terms of this Act;
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Example 1

Johan is employed by Outspan (Pty) Ltd where he earns a salary of 

R1 350 000 in the 2016/17 tax year.

He is a member of a defined contribution pension fund. He and 

his employer each contribute an amount of R135 000 to the fund 

in the tax year (R270 000 in total).

Johan further contributes an amount of R250 000 to a RA fund in 

the 2016/17 tax year. His total contribution is R520 000 (employer 

contributions included).

His total “remuneration” is R1 485 000 (R1 350 000 + R135 000).

His deductible allowance will be: R1 485 000 x 27.5% = R408 375.

He can only deduct R350 000 (maximum).

continued
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Example 1 - continued
The disallowed portion of R170 000 (R520 000 – R350 000) is 

carried forward to the next year of assessment.

In the next tax year Johan earns a salary of R1 450 000. He and his 

employer each contribute R145 000 to the pension fund. He 

makes no contribution to his retirement annuity fund in that year. 

His total contribution for that year is R460 000 (R290 000 + 

R170 000 brought forward from the previous year).

His total remuneration for that year is R1 595 000 (R1 450 000 + 

R145 000 employer contribution).

The maximum allowable deduction will be: 

R1 595 000 x 27.5% = R438 625.

His deduction is limited to R350 000. 

R110 000 (R460 000 – 350 000) is carried forward to the next year.

end
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Example 2

Rick is 45 years old and runs his general dealership as a sole 

proprietor. His gross income from the business comes to 

R600 000 in the 2017 tax year. His tax deductible expenses for 

the year are R120 000.

He also earned the following income from investments;

• Interest of R60 000 from a money market account.

• Dividends of R40 000 from a company registered in South 

Africa.

Calculate the maximum tax deductible retirement annuity 

contribution that he can make.

continued
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Example 2 - continued
Business income 600 000

Interest 60 000

Dividends 40 000

Gross income 700 000

Less: Exemptions

Dividends 40 000

Interest 23 800 63 800

Income 636 200

Less: Deductions

Expenses (section 11(a)) 120 000

Taxable income 516 200

No part of his income is “remuneration”. His taxable income is 

R516 200. Only R480 000 is income from trade (R516 200 minus 

the taxable interest of R36 200.  The maximum allowable 

deduction is R132 000 (27.5% of R480 000).

end
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Example 3

Roy is employed by Italian Outfitters (Pty) Ltd. He receives a 

salary of R800 000 for the 2017 year of assessment. He 

contributes R80 000 to the defined contribution pension fund 

and his employer contributes a further R160 000.

Roy is also the sole proprietor of a business and his gross 

income from this business for the 2017 year of assessment is 

R150 000. His deductible expenses in respect of this income are 

R350 000. He made an assessed loss of R200 000. This assessed 

loss is NOT ring-fenced under section 20A of the ITA.

Calculate maximum deductible contribution to RA.
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Example 3 - continued
Salary 800 000

Fringe benefit 160 000

Business income 150 000

Gross income 1 110 000

Less: Deductions

Expenses (section 11(a)) 350 000

Taxable income (all from trade) R760 000

His total remuneration is

Salary 800 000

Fringe benefit 160 000

Total remuneration R960 000

The maximum deduction = R960 000 x 27.5% = R264 000.    end
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Example 4

Matt retired from the Southern Retirement Annuity Fund on

1 March 2016. He took his full pension interest as a living annuity 

and he takes a drawdown of R650 000 in the 2016/17 year of 

assessment.

All his contributions to the Southern Retirement Annuity Fund 

ranked for deduction under section 11(n). In the 2016/17 year of 

assessment he contributes R55 000 to the Western Retirement 

Annuity Fund.

No deduction is allowed in respect of his contributions to the 

Western Retirement Annuity Fund as his income does not 

constitute income from trade. He can, however, claim the 

contribution of R55 000 as a section 10C exemption against the 

compulsory annuity income.

end
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Example 5
Justin retires from the Trident Retirement Annuity Fund on 

1 March 2016. The total value of his retirement interest is 

R6 000 000. An amount of R1 100 000 in respect of his 

contributions to the fund did not rank for deduction under section 

11(n). He takes his benefits as follows

• R600 000 as a lump sum; and

• the balance as a living annuity from which he takes a drawdown 

of R400 000 in the 2016/17 year of assessment.

The taxable portion of the lump sum is zero (R600 000 lump sum, 

minus R600 000 in respect of previous contributions).

An amount of R400 000 is exempt (section 10C) against the 

compulsory annuity income of R400 000 so that the R400 000 

drawdown is fully exempt in that year. The remaining R100 000 is 

carried forward to the next year. end
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Example 6

Justin (in example 5) also retires from another retirement 

annuity fund (the Silver Retirement Annuity Fund) in the 

2017/18 tax year (the following year).

He decides to use his full retirement interest to purchase a 

compulsory annuity. All of his contributions to this retirement 

annuity fund were deductible. His income from this annuity is 

R150 000 for the year of assessment.

His income for the 2017/18 tax year will be R550 000:

• R400 000 (compulsory annuity from Trident RA fund); plus

• R150 000 (compulsory annuity from Silver RA fund).

R100 000 of his income will be exempt under section 10(C). 
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Example 7
Peter is a sole proprietor of a fish and chip shop. In the 2016/17 

year of assessment his taxable income from the business is 

R620 000. On 1 March 2016 he retires from the Snoek Retirement 

Annuity. His total retirement interest in the fund is R6 000 000. 

His own contributions to the fund, that previously did not rank for 

tax deduction, are R650 000. He elects to take the benefits in the 

following form: 

• R500 000 as a lump sum; and

• the balance of R5 500 000 in a living annuity from which he 

takes a drawdown of R480 000 in the 2016/17 tax year.

The R500 000 lump sum is tax-free as he can deduct R500 000 of 

the contributions that previously did not qualify (paragraph 5 of 

the Second Schedule). R150 000 of the undeducted contributions 

(R650 000 – R500 000) to the retirement annuity fund still remain.

continued
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Example 7 continued

An amount of R150 000 is exempt against his compulsory 

annuity income in that year (section 10C).

He has no other income, deductions or exemptions in the 

2016/17 year of assessment. 

The maximum amount that he can deduct in respect of 

retirement fund contributions for that year is:

Taxable income from business 620 000

Compulsory annuity 480 000

1 100 000

Less: Amount exempt (section 10C) 150 000

Taxable income R950 000
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Example 7 continued

His taxable income is R950 000 and his taxable income 

from trade is R620 000.

R620 000 x 27.5% = R170 500 (maximum if contributed).

His taxable income after this deduction will is

R950 000 – R170 500 = R779 500

What would have been the position if he took a lump sum 

of R1 150 000?
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Estate Duty and Life Insurance
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Estate Duty and Life Insurance

• Opinions differ in respect of the treatment of life insurance 

policies for the purpose of calculating an accrual claim under 

section 3 of The Matrimonial Property Act.

• Does a pure risk life policy, on the life of the deceased 

person and payable to his or her estate, form part of the 

estate of that deceased person for the purpose of calculating 

the accrual claim on his or her the death?

• How is the amount of life insurance cover that is needed to 

cover a liquidity shortfall in the estate of such a person 

determined?.

• Is an accrual claim against the estate of the deceased person 

subject the CGT “roll-over” applicable in the case of a 

transfer of assets between spouses? The latter is discussed 

under tax changes in the TLAB of 2015.
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Estate Duty and Life Insurance

Is the policy part of the estate for accrual purposes or not?

The following example illustrates the problem. Richard and Julie 

are married out of community of property with accrual. Richard 

owns assets of R4 000 000.

In addition to that he has a pure risk life policy with a death claim 

value of R2 000 000 on his life. The policy is payable to his estate 

as no beneficiary is nominated.

Julie owns assets to the value of R1 000 000. They both declared 

the value of their estates to be zero at the conclusion of the 

marriage. If the policy is taken into account as an asset in Richard’s 

estate the accrual claim is as follows:
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Estate Duty and Life Insurance

Richard Julie

Net value of estate 6 000 000 1 000 000

Less: Inflation adjusted opening value zero zero

Accrual 6 000 000 1 000 000

Difference between accruals (6 000 000 – 1 000 000) R5 000 000

Accrual claim in favour of Julie  (R5 000 000/2) R2 500 000

If the policy is not taken into account as part of Richard’s estate 

for the purpose of calculating the accrual, the accrual claim in 

Julie’s favour is R1 500 000 [(R4 000 000 – R1 000 000)/2]. 
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Estate Duty and Life Insurance
Article by Muller E “The treatment of life insurance policies in 

deceased estates with a perspective on the calculation of estate 

duty” 2006 THRHR 259.

On page 263 
What about the case where the policy is payable to the deceased 
estate of the life insured, and not to a nominated beneficiary? Will 
the proceeds be regarded as property in such estate on date of 
death? The moment of death is of great importance in establishing 
any claims in terms of the applicable matrimonial property law. 
The answer is to be found in the principles of the law of contract.
What is important to note is that the right to claim the policy 
proceeds (death value) already vests on conclusion of the contract, 
though it only becomes payable upon death. The moment of death 
is nothing more than a time clause, a dies certus an incertus
quando. This approach has been confirmed by the positive law.
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Estate Duty and Life Insurance

On page 270
A policy payable to the estate of the deceased life insured will, on 
the other hand, fall into the deceased estate and may, it is 
submitted, be used in the calculation of any claim for accrual by the 
surviving spouse. 
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Estate Duty and Life Insurance

If the above interpretation is correct a pure risk life policy, owned 

by a person who is married out of community with accrual, will 

form part of his or her estate for the purpose of calculating the 

accrual claim in the event of his death. In addition to this the 

policy proceeds may attract estate duty and also executor’s 

remuneration. As to the extent that the policy proceeds will be 

dutiable will depend on whether or not the residue of the 

deceased spouse’s estate is bequeathed to the surviving spouse 

or not.
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Estate Duty and Life Insurance

If the residue is bequeathed to the surviving spouse the policy 

proceeds will be free of estate duty because:

• One half of the policy proceeds will increase the residue of the 

estate by an equivalent amount and consequently also the 

estate duty deduction under section 4(q) by the same amount; 

and

• The other half of the policy will increase the amount of the 

accrual claim against the estate by an amount equal to that half 

and will as a result increase the accrual claim deduction under 

section 4(lA) by an equivalent amount.
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Estate Duty and Life Insurance

If the residue is not bequeathed to the surviving spouse, 50% of 

the proceeds will be free of estate duty as one-half of the policy 

will increase the amount of the accrual claim against the estate 

by an amount equal to that half and will as a result increase the 

accrual claim deduction under section 4(lA) by an equivalent 

amount. In both cases the policy proceeds will attract executor’s 

remuneration. 



38

Estate Duty and Life Insurance

Accrual Marriage (residue NOT bequeathed to spouse)

x = n + 0.5x + [0.2(0.5x)] + 2[0.0399n] ÷ 0.9202

= n + 0.5x + 0.1x + 0.08672n

= 1.08672n + 0.6x

x - 0.6x = 1.08672n

0.4x = 1.08672n

∴∴∴∴ x = 2.7168n
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Estate Duty and Life Insurance

Accrual Marriage (residue bequeathed to spouse)

x = n + 0.5x + 2[0.0399n] ÷ 0.9202

= n + 0.5x + 0.08672n

= 1.08672n + 0.5x

x - 0.5x = 1.08672n

0.5x = 1.08672n

∴∴∴∴ x = 2.1734n
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Estate Duty and Life Insurance
In community of property marriages

Where spouses are married in community of property and the 

deceased spouse had a policy on his life with no beneficiary 

nominated, the policy is payable to the joint estate.

To determine the amount of life insurance that is to be taken out 

to cover a shortfall in the joint estate on death one must take into 

account as to whether the residue of the estate is bequeathed to 

the surviving spouse or not.
Muller page 269
It is submitted that the proceeds of a policy payable upon the death of the 
first dying will, in cases where the proceeds are not payable to a third 
party beneficiary, fall into the joint estate and will be available to satisfy 
the claims of creditors of such estate, should the joint estate have been 
the owner of the policy. This approach is followed in practice. The 
surviving spouse will, in the premises, be entitled to half-share in the 
proceeds of such a policy.
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Estate Duty and Life Insurance

If the residue is bequeathed to the surviving spouse the policy is 

free of estate duty.

• One-half of the proceeds of the policy are free of estate duty 

because it is deductible in terms of section 4(q) of the Estate 

Duty Act.

• The other half of the policy is free of estate duty as it increases 

the residue of the estate by one-half of the policy proceeds and 

also the value of the section 4(q) deduction in respect of the 

residue.  The policy will attract executor’s remuneration and 

provision must be made for it.

If the residue of the estate is not bequeathed to the surviving 

spouse only one-half of the policy proceeds is free of estate duty 

as it accrues to the surviving spouse (section 4(q)). The policy will 

attract executor’s remuneration and provision must be made for it.
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Example covering cash shortfall

• Calculate the shortfall

• Recommend life insurance to cover the shortfall

• Recalculate to show that the amount is correct

See paragraph 3.3.1 of the Notes.
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Rob and Emma are married out of community of property with 

the inclusion of the accrual system. They have one child. When 

they got married in June 1993 the Historic CPI Index was 30.4 

and in June 2015 it was 114.1 (latest published figure at the 

time of writing). Rob stated the value of his estate in their pre-

nuptial contract as R800 000 and Emma hers as R300 000. No 

assets were excluded from the accrual.

Rob’s assets currently consist of the following:

House 2 200 000

Furniture 600 000

Motor vehicles 500 000

Shares in Compass Foods (Pty) Ltd 7 990 000

Cash investments 350 000

11 640 000

Calculations before new life insurance
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Life insurance on Rob’s life

A policy payable to his estate (no nominee) 2 000 000

A policy payable to his spouse (nominated) 1 500 000

Rob’s liabilities

Loan on house 875 000

Car loans 225 000

Emma’s assets (she has no liabilities)

Share portfolio 6 400 000

Cash investments 1 200 000

7 600 000

Rob bequeaths his house, furniture and motor vehicles to his 

wife. He bequeaths the residue of his estate to his son. The 

reason for this is that he wants to preserve his estate for his son 

and does not want the business to be sold. He does not leave 

any part of the residue of his estate to his wife as the accrual 

claim that she will have against his estate is substantial.
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Accrual calculation (assuming Rob dies first)
Total value of assets 11 640 000

Plus: Life insurance payable to his estate 2 000 000

13 640 000

Less: Liabilities 1 100 000

Net value of his estate 12 540 000

The inflation adjusted commencement values of their estates 

are:

Rob 114.1 ÷ 30.4 × R800 000 = R3 002 632

Emma 114.1 ÷ 30.4 × R300 000 = R1 125 987

Calculations before new life insurance
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Rob Emma

Net value of estate 12 540 000 7 600 000

Less: Inflation adjusted opening value 3 002 632 1 125 987

Accrual 9 537 368 6 474 013

Difference between accruals (9 537 368 - 6 474 013) R3 063 355

Accrual claim in favour of Emma (R3 063 355)/2 R1 531 678

Calculations before new life insurance
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Total value of assets 11 640 000

Plus: Insurance payable to estate 2 000 000

New Policy 0

Insurance payable to spouse 1 500 000

15 140 000

Less: Deductions

Funeral expenses 30 000

Admin fees 10 000

Executor’s fees 544 236

Liabilities 1 100 000

Section 4(lA)- (accrual claim) 1 531 678

Section 4(q) - Insurance 1 500 000

- Legacies 3 300 000 8 015 914

Net estate 7 124 086

Less: Section 4A abatement 3 500 000

Dutiable estate 3 624 086

Estate Duty payable R724 817
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Cash available Cash needed

Cash Investment 350 000 Funeral expenses 30 000

Life insurance 2 000 000 Admin fees 10 000

Executor’s fee 544 236

Liabilities 1 100 000

Accrual claim 1 531 678

Estate duty 724 817

R2 350 000 R3 940 731

Cash needed 3 940 731

Less: Available 2 350 000

Shortfall R1 590 731

The amount of cover that will have that effect is R4 321 698 

(R1 590 731 × 2.7168). 

Calculations before new life insurance



49

Recalculation – new policy added

Total value of assets 11 640 000

Plus: Life insurance payable to his estate 2 000 000

Plus: New recommended policy 4 321 698

17 961 698

Less: Liabilities 1 100 000

Net value of his estate 16 861 698

Accrual calculation (assuming Rob dies)
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Rob Emma

Net value of estate 16 861 698 7 600 000

Less: Inflation adjusted opening value 3 002 632 1 125 987

Accrual 13 859 066 6 474 013

Difference between accruals (13 859 066 - 6 474 013) R7 385 053

Accrual claim in favour of Emma (R7 385 053)/2 R3 692 527

Recalculation – new policy added
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Total value of assets 11 640 000 11 640 000

Plus: Insurance payable to estate 2 000 000 2 000 000

New Policy 0 4 321 698

Insurance payable to spouse 1 500 000 1 500 000

15 140 000 19 461 698

Less: Deductions

Funeral expenses 30 000 30 000

Admin fees 10 000 10 000

Executor’s fees 544 236 716 672

Liabilities 1 100 000 1 100 000

Section 4(lA) - (accrual claim) 1 531 678 3 692 527

Section 4(q) - Insurance 1 500 000 1 500 000

- Legacies 3 300 000 8 015 914 3 300 000 10 349 199

Net estate 7 124 086 9 112 499

Less: Section 4A abatement 3 500 000 3 500 000

Dutiable estate 3 624 086 5 612 499

Estate Duty payable R724 817 R1 122 499 
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Cash available Cash needed

Cash 350 000 Funeral expenses 30 000

Life insurance 6 321 698 Admin fees 10 000

Executor’s fee 716 672

Liabilities 1 100 000

Accrual claim 3 692 527

Estate duty 1 122 499

6 671 698 6 671 698

Cash needed 6 671 698

Less: Available 6 671 698

Shortfall zero

Recalculation – new policy added
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Draft TLAB 2015
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Proposed amendment - section 25 of the ITA

• A deceased estate is regarded as a “person” for income tax 

purposes (definition of “person” in section 1 of the ITA). 

– The executor of the estate is the representative taxpayer of 

the estate. The executor must also attend to the tax affairs 

of the deceased for the period from 1 March to the date of 

death of the deceased. The estate is taxed at the same rate 

as an individual, but is not entitled to rebates.

• All the provisions of the ITA that are applicable in computing the 

tax payable by a natural person, is also applicable to the estate.
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Proposed amendment - section 25 of the ITA

Section 25 of the Income Tax Act is applicable in the calculation of 

both:

• a beneficiary (heir or legatee) of the estate,

• as well as the estate. It applies to income that is received or 

accrues to the estate.

Section 25(2) determines the deductions and allowances that are 

allowed to the estate in determining the tax liability.
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Proposed amendment - section 25 of the ITA

• It simply means that if an heir or legatee has a vested right to 
the income it will be taxed in his or her hands. If no heir or 
legatee has a vested right to the income, the estate is taxed.

• Section 25(1) also applies in the same way to such amounts 
that the executor receives that would have been taxable in 
the hands of the deceased if he or she was still alive.

• In terms of section 25(2) the deductions and allowances are 
apportioned between the estate and the heir or legatee to 
the extent that the income is received by the estate or 
heir/legatee. If any of them suffers a loss as a result of the 
provision, the loss may be deducted from any other income 
accrued to or received by that person.
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Example – Current position – sec 25

The deceased (Kenny) and his son (Tommy) were partners in a 
business as to 50% each. Kenny died on 1 April 2015. From 1 April 
2015 to 29 February 2016 the executor and Tommy continued to 
run the business. The gross income of the business for this period 
was R300 000. The estate’s share of the deductible expenses for 
this period was R20 000. Kenny also owned a townhouse which 
was let for an amount of R2 000 per month. The contract has not 
expired and the executor received the rental income for the period 
April 2015 to February 2016.

In terms of Kenny’s Last Will and Testament his interest in the 
partnership is bequeathed to his son Tommy and the townhouse is 
bequeathed to his daughter Lara.
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Example – Current position – sec 25

The income received by the executor for the period of assessment 

ending 29 February 2016 will be taxable in the hands of the 

following taxpayer.

Income from business

Gross income (R300 000 ÷ 2) 150 000

Less: Expenses 20 000

Taxable in the hands of Tommy 130 000

Rental income townhouse

Rental income (R2 000 × 11) 22 000

Lara is liable for the tax on this
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Example - Proposed amendment – sec 25

In the Draft TLAB of 2015 it is proposed that section 25(1) of the 

Income Tax Act is amended with effect from 1 January 2016 in 

respect of persons that die on or after that date.

Section 25(1) is amended to read as follows:

25.(1) Any-
(a) income received by or accrued to or in favour of any person in 

his or her capacity as the executor of the estate of a deceased 
person; and

(b) amount received or accrued as contemplated in paragraph (a) 
which would have been income in the hands of that deceased 
person had that income been received by or accrued to or in 
favour of that deceased person during his or her lifetime,

must be treated as income of the deceased estate of that deceased 
person.
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Example - Proposed amendment – sec 25

• The effect;  the heir or legatee is no longer liable for tax in 

respect of amounts received or accrued to the executor. The 

estate is taxed.

• Currently the income that accrues to an executor is in most 

cases taxed in the hands of the heir/beneficiary. It is thus 

possible that the tax burden could be spread amongst a number 

of heirs/beneficiaries. It is also possible that such income could 

be taxed at the maximum marginal rate of 41%. 
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Example - Proposed amendment – sec 25

As from 1 January 2016 all of the income that is received by or that 

accrues to the executor will be taxed in the hands of the estate. It  

means that the executor’s marginal rate of income tax will be 

higher, which means that the taxable capital gains made by the 

executor on disposals made by the estate will be taxed at a higher 

marginal rate of tax. On the other hand, the income tax payable by 

the estate will probably be at a lower marginal rate of tax than 

what it would have been if it were to be taxed in the hands of the 

heir/beneficiary.
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CGT on death - section 25(2) of the ITA

Currently paragraph 40 of the Eighth Schedule treats a deceased 

person as having disposed of all his or her assets (with exceptions;  

i.e. assets bequeathed to a surviving spouse) for a proceeds equal 

to the market value of the assets at date of his or her death. The 

taxable capital gain is then included in the taxable income of the 

deceased for the period of assessment that ends at the date of his 

death. All the capital gains and capital losses are thus for the 

account of the deceased.
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CGT on death - section 25(2) of the ITA

• The estate of the deceased person is treated as having acquired those 

assets at the market value at date of death. The estate is regarded as 

a separate taxable entity and is liable for the CGT on the gains made 

on the disposal of such assets to persons other than heirs or legatees. 

All of this is currently contained in paragraphs 40 and 41 of the Eighth 

Schedule. The Draft TLAB 2015 proposes that the provisions of 

paragraphs 40 and 41 be moved to the main body of the Income Tax 

Act as part of section 25.

• It is also proposed that the “roll-over” provisions in paragraph 67 be 

moved to the main body of the Act. A new section 9HA is introduced 

into the Income Tax Act. Paragraphs 40 and 41 of the Eighth Schedule 

will continue to apply in respect of persons who died prior to 

1 January 2016. The provisions of these paragraphs are, with certain 

changes, transferred to section 25.
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CGT on death - section 25(2) of the ITA

The new section 25(2) provides that where the deceased estate 

acquires an asset from the deceased, the deceased estate must be 

treated as having acquired the asset for an amount equal to

• in the case of an asset that is not an asset contemplated in 

section 9HA(2) (i.e. not bequeathed to the surviving spouse 

who is a resident), for an amount equal to the market value of 

that asset as at the date of death of the deceased person;

continued
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CGT on death - section 25(2) of the ITA

• in the case of an asset that is contemplated in section 9HA(2), 

for an amount equal to the amount contemplated in section 

9HA(2)(b). This means an amount equal to the

– expenditure incurred by that person in respect of that asset 

(except expenditure that was tax deductible in the year of 

assessment ending on that person’s death), or

– the base cost of that asset as at the date of that person’s 

death.
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CGT on death - section 25(2) of the ITA

The assets contemplated in section 9HA(2) are assets disposed of 
by a deceased person to his or her surviving spouse who is a 
resident

(i) by ab intestato or testamentary succession;

(ii) as a result of a redistribution agreement between the heirs 
and legatees of that person in the course of liquidation or 
distribution of the deceased estate of that person;

(iii) in settlement of a claim arising under section 3 of the 
Matrimonial Property Act.

There can now be no doubt that assets transferred to a surviving 
spouse in settlement of an accrual claim “rolls over”.
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The Davis Tax Committee
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The Davis Tax Committee (DTC)

The DTC has made the following recommendations 

• The repeal of the exemption in terms of section 4(q) in respect 

of assets devolving on a surviving spouse should be considered.

– One-year wonder.

– Life insurance (accrual claim).

• The repeal of the portable abatement should be considered. 

The primary abatement of the surviving spouse may then be 

offset in the estate duty computation of the first-dying spouse. 

The estate of the surviving spouse would, as a consequence, 

forfeit some or all of the primary abatement in the future.
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The Davis Tax Committee (DTC)

• The commission acknowledges that double taxation may occur 
if a dutiable bequest is received by a surviving spouse who 
subsequently dies. This could be prevented by the development 
of a table excluding certain dutiable inheritances from the 
estate duty computation of a surviving spouse over a period of 
up to 10 years.

• The commission acknowledges that double taxation may occur 
if a dutiable bequest is received by a surviving spouse who 
subsequently dies. This could be prevented by the development 
of a table excluding certain dutiable inheritances from the 
estate duty computation of a surviving spouse over a period of 
up to 10 years.
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The Davis Tax Committee (DTC)

• The primary abatement should be increased to R6 million per 
taxpayer. The surviving spouse will then be in a position to 
increase the total abatement to R12 million by electing to use 
the primary abatement in the computation of the estate duty of 
the first-dying spouse.

• The exemption of donations between spouses should be 
amended to exclude all interests in immovable property or 
companies from its application.

• The exemption in respect of donations of offshore assets 
acquired prior to becoming tax resident in South Africa, must be 
revisited in the light of South Africa’s change to a residence 
basis of taxation in 2001.


