
TAX UPDATE
SEMINAR

APRIL / MAY 2017
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• Budget Speech – Chapter 4 and Annexure C.

• Recent Rulings.

• Taxation Laws Amendment Act, 2016 (“2016 TLA”).

• Recent Case Law.

• Amendments set out in Tax Administration Laws Amendment Act, 
2016 (“2016 TALA”).



OVERVIEW

• Cannot cover everything in detail.

– TLA: 107 sections (excluding subsections)

– TALA: 83 sections (excluding subsections)

– Ruling published between 01/03/2016 – 28/02/2017: 54 

– Judgments between 01/03/2016 – 28/02/2017: 27



OVERVIEW

• For more:

– SAIT Monthly Tax Technical Webinar (details on SAIT website);

– LinkedIn: Tax Consulting South Africa/South African Tax Group

– Survey – dispute resolution 

– Website



OVERVIEW

• “Impossible” to know everything on your fingertips:



BUDGET SPEECH –
CHAPTER 4 AND 
ANNEXURE C



BUDGET SPEECH SUMMARY

• Tax increases were announced as follows: 

– Introduction of top marginal tax rate of 45% on personal taxable income above 
R1 500 000 (Last time 1995).



BUDGET SPEECH SUMMARY

• Differences in tax payable



BUDGET SPEECH SUMMARY

• Travel Claim



BUDGET SPEECH SUMMARY

• Medical Tax Credits

– From 1 March 2017 changes are as follows:

• From R564 to R606 for first two beneficiaries; and

• From R192 to R204 for each additional beneficiary.



BUDGET SPEECH SUMMARY

• Tax increases were announced as follows (contd.): 

– In consequence of increased top marginal rate for individuals, effective CGT rate 
for natural persons increased from 16.4% to 18% and in the case of trusts other 
than special trusts from 32.8% to 36%. The effective CGT rate applicable to 
companies remains the same at 22.4%;

Maximum effective rate of tax:

Individuals and special trusts 18%

Companies 22,4%

Other trusts 36%



BUDGET SPEECH SUMMARY

• Tax increases were announced as follows (contd.): 

– Increase in dividends tax rate from 15% to 20%. Effective corporate tax rate is 
42.4% from 22 February 2017. Foreign dividends that don’t qualify for 
exemption will also now have an effective tax rate of 20%.

Now Before

Taxable Income 100 100

Tax 28 28

After-Tax Profit 72 72

Dividends 14,4 10,8

Total Tax 42,4% 38,8%



BUDGET SPEECH SUMMARY

• Corporate rate v individual rate:

Natural Person Company

Directors remuneration 5 961 950 Profit  before taxation 5 961 950 

Taxation @ 28% 1 669 346 

Profit for the period 4 292 604 

Dividends Tax @ 20% 858 521 

Taxable Income 5 961 950

Tax bracket 1 500 001

Marginal Tax Rate 45%

Fix Amount per bracket 533 625

Primary rate -13 635

Medical Aid Credit 

Number of dependants 0

Tax payable Natural Person 2 527 867 Tax payable Company 2 527 867



BUDGET SPEECH SUMMARY

• Tax increases were announced as follows (contd.): 

– Withholding tax on non-residents disposing of immovable property is increased 
from 5% to 7.5% for foreign individuals, from 7.5% to 10% for foreign 
companies and from 10% to 15% for foreign trusts.

• Section 35A.



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include: 

– Expanding the VAT base to include VAT on fuel. This is in addition to the fuel levy 
(2018/19);

• Transport of fare paying passengers by road or rail – s12(g).

• VAT cascades – perhaps zero rating, voluntary registration thresholds and 
compliance?

– The section 10(1)(o)(ii) 183/60 day exemption for employment income to be 
amended to allow the exemption only where the employment income is taxed in 
the foreign country;

• Expats to Dubai?

– The definition of ‘resident’ to be amended for VAT purposes to address issues 
with VAT becoming a cost to certain non-resident companies effectively managed 
and controlled in South Africa.

• Section 11(2)(l) VAT Act.

– The VAT zero-rating associated with international travel is expected to be 
changed; - Section 11(2)(a) – (e) VAT Act.



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– Currently VAT is imposed in South Africa upon the supply of certain electronic 
services and that cloud computing and services provided for by online 
applications also be subject to VAT;

• Regulation R. 221 – GG 37489

– The section 7C amendment to prevent the use of low or non-interest bearing 
loans to trusts for the transfer of wealth is to include such loans as given to 
companies owned by a trust. Furthermore, the provision will be extended to 
exclude trusts not used for estate planning and employee share trusts;



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– The eligibility threshold for employer provided bursaries and scholarships is to 
increase from R400 000 per annum to R600 000. The monetary limits are 
proposed to increase from R15 000 to R20 000 for NQF7 and below and from 
R40 000 to R60 000 for NQF 7 and above;

• Section 10(1)(q).

– Specific countermeasures will be introduced to address share sales disguised as 
share buy backs;

• Par 1, 8th Schedule – ‘Value shifting arrangements’ – only connected persons 
at the moment – GAAR.



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– Paragraph 12A of the Eighth Schedule (applicable on reduction of debt) does not 
currently apply to mining companies. This disparity will be addressed;

– The relief provided in paragraph 12A for dormant group companies or companies 
under business rescue should be extended to section 19;

– The practice of settling debt by a means other than cash, such as the conversion 
of debt into equity, is to be allowed. Provision will be made to recoup capitalised 
interest where an interest deduction was previously claimed;



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– Short-term shareholding structures aimed at circumventing debt reduction 
provisions are to be addressed;

– With a REIT’s assets not qualifying as allowance assets in a reorganisation 
transaction, the legislation will be amended to provide for reorganisation 
transactions involving REITs;

– Currently the qualifying purpose exemptions for third-party backed shares are 
too narrow. Provisions are to be further refined to cover all qualifying purposes;

– Refinements to the venture capital company regime, more specifically to 
investment returns and the qualifying company test;



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– Amendments to the Tax Administration Act to curtail inconsistencies arising out 
of the transitional rules for the calculation of interest on tax debts;

– Only the portion of travel expenses reimbursed by the employer exceeding the 
fixed distance or rate as determined, is to be regarded as remuneration for the 
purposes of determining employees’ tax;

– The annual cap of R350 000 on contributions to pension, provident and 
retirement annuity funds be spread over the tax year for determining monthly 
employees’ tax (R29 166,67);



BUDGET SPEECH SUMMARY

• Other tax changes proposed in the budget include (contd.): 

– Clarification will be made that the chairperson of the Tax Board has the final 
decision as to whether or not an accountant or commercial member must form 
part of the constitution of the Tax Board;

– Large multinational companies will be required to submit country by country 
transfer pricing policies to SARS from 31 November 2017.

• S 29 TAA, GG 40375 – Transfer Pricing – Effective from YOA > 1/10/2016

• Potentially affected transactions > R100 million – TP; and

– All decisions by SARS not subject to objection and appeal are to be subject to 
the remedies under section 9 of the Tax Administration Act.



BUDGET SPEECH SUMMARY

• VDP – decisions not to accept VDP applications not subject to 
objection and appeal:

• VDP – decisions reviewable!

“Nonetheless, the VDU holds the view that a submission of a return 
cannot be considered as a voluntary act on the part of a taxpayer.  

One has a legal obligation, regulated by the Income Tax Act, to 
submit returns in respect of income derived from either employment 

or the rendering or a service on a yearly basis”



RECENT RULINGS



No Rulings list

• Section 80(2) of the TAA

– First Notice 2013

– Second Notice 2016

• Omissions from original

– The deductibility of expenditure relating to the taking over of liabilities upon the 
acquisition of a business.

– The deductibility, under section 11(a) or 24J(2) of interest incurred by a 
company on debt used to finance the acquisition of shares in another company 
for the purpose of acquiring assets or business.

– The tax implications of transactions that involve a so-called purpose trust.

– Applications involving transactions in respect of which material facts cannot be 
established at the time of the application.



No Rulings list

• Additions to original:

– Applications concerning residency or tax status, which include:

• The determination of the place of effective management for purposes of the 
definition of “resident” in section 1(1);

• Any determination whether a “foreign business establishment” in relation to 
a controlled foreign company is in existence for purposes of the definition of 
that term in section 9D(1);

• Any determination whether a “permanent establishment” as defined in 
section 1(1) has been created.

– Confirmation that a supply of accommodation or any right to occupy a building or 
part thereof, constitutes “commercial accommodation”.

– Confirmation that a supply by a “welfare organisation” to a public authority or a 
municipality qualifies for the zero rate in terms of section 11(2)(n).



Binding General Ruling 40: Remuneration Paid 
to Non-Executive Directors

• Issue: Whether amounts paid to non-executive directors (NED) are 

“remuneration” and whether employees’ tax should be levied 

thereon accordingly.

• NED’s are not common law employees.

• Only way that NED will be subject to employees’ tax is if statutory 
tests apply – 2 requirements

– “premises” test – services performed mainly at premises of client (mainly means 
more than 50%).

– “control/supervision” test – control or supervision exercised over manner in 
which duties performed / hours of work.

– If both tests are satisfied  will be deemed to be carrying on dependent trade 
and will receive “remuneration” for employees’ tax purposes.



Binding General Ruling 40: Remuneration Paid 
to Non-Executive Directors

• Note: mere fact that NED spends time preparing for board meeting 
and is paid an hourly rate for each meeting  not indicate a form 

of control/ supervision over hours of the NED.

• If NED receives “remuneration”, section 23(m) will prohibit 
certain deductions.

• Ruling:

– NED not common law employee and no control or supervision exercised over 
NED’s manner of duties/ hours worked.

– Therefore NED does not earn “remuneration” and no employees’ tax deductible.

– No prohibition under section 23(m) ito claiming deductions.

– BGR40 doesn’t apply to non-resident NEDs and applicable w.e.f. 1 June 2017.



Binding General Ruling 41: VAT Treatment of 
Non-Executive Directors

• Issue: Whether term “enterprise” extends to non-executive 
directors (NED).

• VAT treatment of employees and independent contractors dealt 
with in proviso (iii) of definition of “enterprise” in section 1(1) of 
VAT Act. This definition envisages:

– An employee employed under an employment contract - i.e. common law 
employee (proviso (iii)(aa)). Cannot qualify as enterprise activity and therefore 
cannot register or charge VAT on salary received.

– An independent contractor under contract for services (proviso (iii)(bb)) – liable 
to register and charge VAT on enterprise activities carried on independently. 

• NED not common law employee.



Binding General Ruling 41: VAT Treatment of 
Non-Executive Directors

• For VAT purposes, NED to be treated as independent contractor 
contemplated in proviso (iii)(bb).

• Therefore NED to register and charge VAT iro any director’s fees 
earned for services rendered as NED if value of such fees exceed
VAT registration threshold of R1mil in any consecutive 12 month 
period. 

– This rule applies whether NED ordinarily resident of RSA or not.

– NED can also voluntarily choose to register for VAT – even if doesn’t exceed VAT 
registration threshold.

• BGR41 applies w.e.f. 1 June 2017.



Binding Private Ruling 262

• Issued 30 January 2017.

• Ruling is valid for 5 years from 16 January 2017.

• Deals with – Employer-Provided Transport Service.

• It covers paragraphs 2(e) and 10(1)(b) and (2)(b) of the seventh 
schedule. 

• The ruling is to determine the taxable fringe benefit value that will be 
granted by an employer to its employees by providing a transport service.

• The Applicant is the employer and a company incorporated and resident in 
South Africa.

• The employees are the second party in the ruling.



Binding Private Ruling 262 – Cont.  

• The Applicant want to provide a transport scheme for employees to travel 
to and from work efficiently.

• The nature of the business is such that public transport is not available 
when the employees start or end their working day.

• There are two types of transport concepts, namely a shuttle service and a 
direct service.

• The shuttle service will operate between the nearest public transport 
interchange and the business unit.

• The direct service is dedicated to transport to a specific place within a 
residential area to serve as a central collection point.



Binding Private Ruling 262 – Cont.  

• Routes are structured in a circular format.

• Applicant will make use of independent shuttle companies.

• The shuttle companies will invoice the Applicant at regular intervals.

• The employees will not be required to pay any consideration for the 
services to be provided.



Binding Private Ruling 262 – Cont.  

• Ruling

– No value will be placed on the taxable benefit to be granted by the Applicant to 
its employees by rendering a transport service to them.



Binding Private Ruling 260

• Ruling to determine the continuing deductibility of interest on loans used 
to acquire shares in companies that will be liquidated following the 
distribution to the borrower as a dividend in specie of the businesses 
operated by those companies.



Binding Private Ruling 260

• Law Considered

• ITA: 

– Section 23(f), (g), 24J

– Eighth Schedule



Binding Private Ruling 260

Facts

Four parties:

• Applicant

• Company A

• Company B

• Company C



Binding Private Ruling 260

Facts

• Applicant is main trading subsidiary within a group of listed companies.

• Applicant has always sought to make new acquisitions by buying assets
and businesses from companies.

• On occasion, Applicant had to buy shares instead of assets and businesses
(price settled out of cash reserves of Applicant).

• In such cases, Applicant immediately took steps to procure distribution of
the assets as a liquidation distribution under section 47 of ITA.



Binding Private Ruling 260

Facts

• For the acquisition of Shares in Company A and B, Applicant incurs debt to
fund.

• Applicant relies on 24O to claim deduction for interest arising on debt used
to finance share cost.

• Company B is solely a holding company of Company C (Company C is an
operating company).

• Applicant wants to cause distribution to occur under section 47 and which
entails elimination of Company A and B.

• Applicant wishes to know if interest still deductible despite elimination of
the companies.



Binding Private Ruling 260

Proposed Transaction

• Company B will unbundle shares 
in Company C to Applicant 
under section 46 of the Act.

• Liquidation distributions by 
Company A and C will be 
effected as in s 47.

AApplicant

B

C



Binding Private Ruling 260

Ruling

• Interest incurred on the loans owing by the Applicant which were obtained
to fund acquisition of shares in Company A and B will continue to be
deductible (most likely under section 24J rather than in terms of section
24O as elimination of companies will cause 24O to stop applying).

• Interest will not be disallowed as a deduction under 23(f) and (g).



BPR246 Debt reduction and capitalisation

• Issue date: 24 August 2016.

• Sections 8(4)(a) and 19, and par. 12A of the 8th Schedule.

• Purpose

– This ruling determines the tax consequences for the Applicant of a proposed 
settlement of a shareholder’s debt and the subsequent issue of preference 
shares.

• Parties to the proposed transaction

– The Applicant: A private company incorporated in and a resident of SA.

– The Partnership: An en-commandite partnership formed in and a resident of SA. 

– An en-commandite partnership is where the partners in commandite being liable 
to losses only to the extent of the funds or capital furnished by them.



BPR246 Debt reduction and capitalisation

Parties to the proposed transaction (cont.)

Partnership 7 other shareholders

Applicant

35,31%64,69%



BPR246 Debt reduction and capitalisation

Parties to the proposed transaction (cont.)

• Years ago, the Partnership advanced funding to the Applicant by way of 
unsecured, fixed rate debentures. (the debentures).

• The precarious financial position of the group, of which the Applicant forms 
part, has necessitated a debt restructuring. As part of that debt 
restructuring the following steps will be implemented: 

– The Applicant will obtain bridging funding from a bank for the amount due under 
the debentures. 

– The Applicant will redeem the debentures for their full value, including all 
accrued but unpaid interest together with all other amounts that may be payable 
by the Applicant in accordance with the terms of the debentures (redemption 
proceeds). 

– The Partnership will subscribe for preference shares and will direct the 
designated bank to pay, an amount equal to the redemption proceeds.

– The Applicant will allot and issue the preference shares to the Partnership as 
fully paid-up and will deliver the share certificates to the Partnership. 

– The Applicant will repay the external bridging funding, using the proceeds from 
the issue of the preference shares. 



BPR246 Debt reduction and capitalisation

Ruling (cont.)

• The redemption of the debentures at full value will not be subject to the provisions of 
section 19 or paragraph 12A of the Eighth Schedule.

• Accordingly, section 19(6) will not deem an amount to have been received or 
recouped by the Applicant for purposes of section 8(4)(a), to the extent that the 
amount outstanding on the debentures includes interest for which a deduction or 
allowance was permitted. 

• In the absence of section 19 applying, section 8(4)(a) will also not apply in 
consequence of the redemption of the debentures for an amount that includes 
accrued but unpaid interest, since there will be no amount to be recovered or 
recouped by the Applicant.

Period for which this ruling is valid 

• This binding private ruling is valid for a period of three years from 4 August 2016. 



BPR246 Debt reduction and capitalisation

Reference to previous similar rulings and court cases

• BPR124 – In terms of Binding Private Ruling 124 a similar ruling was requested by a 
taxpayer where the following was ruled by SARS, “…the shareholders of the taxpayer 
in the ruling application settled the purchase price of the redeemable preference 
shares in cash after which the taxpayer used the cash to settle the shareholders 
loans. SARS ruled in favour of the taxpayer stating that the capitalisation of the debt 
does not constitute a compromise with a creditor.”

• BPR208 - This ruling determines the income tax consequences of a repayment of a 
shareholder’s loan from the proceeds of a new share issue by a company. The 
following ruling was obtained that the provisions of section 19 and paragraph 12A of 
the Eighth Schedule will not be applicable to the proposed transaction.

• Datakor Engineering - The court was required to adjudicate on whether the 
capitalisation of debt through the issue of redeemable preference shares by the 
taxpayer amounted to a compromise with a creditor.  The shareholders of the 
taxpayer in that case, which was a company, received preference shares in the 
taxpayer and as consideration for the preference shares, waived their loan claims 
against the company. The court held that this transaction resulted in a concession 
with a creditor and the taxpayer’s assessed loss was accordingly reduced.



Binding Private Ruling 247

• Issued on 8 September 2016.

• Deals with tax consequences of employer contributions to foreign 
social and pension funds in respect of a non-resident working in 
RSA.

• Concerns definition of “GI” in S 1 of the Income Tax Act, 1962 (“IT 
Act”), par 1 - definition of “remuneration” and par 2(1) of the 4th

Schedule, and par 2(k) of Seventh Schedule.



Binding Private Ruling 247 – Cont.  

• The Parties to the Transaction:

– Applicant: a company incorporated and resident in RSA.

– Person A: a natural person who is not resident in RSA.

– Company B: a company incorporated outside of and non-resident in 
RSA, which is parent company of the Applicant.

Company B

Applicant

Person A



Binding Private Ruling 247 – Cont.  

• Details of Proposed Transaction:

– The Applicant intends to employ Person A on a three year fixed-term 
employment contract, in terms of an inter-company work permit arrangement. 
The Applicant will be responsible for the payment of the remuneration of Person 
A;

– Person A currently employed by Company B, whose employment is regulated by 
a collective bargaining agreement (“agreement”).

• Agreement stipulates, amongst other things, that social protection for 
nationals expatriated outside of country of residence of Person A must be 
equivalent to that which that person would have received in their country of 
residence. 



Binding Private Ruling 247 – Cont.  

• Details of Proposed Transaction:

– Because there is no social security system in South Africa, the group must 
maintain social security contributions for Person A, through accredited parastatal 
service providers (“SP”). 

• These contributions are compulsory; neither the host company nor the 
employee can opt out of contributions. 

• Contributions are to be paid to SP, recognised by the national social security 
system, which administer the relevant social funds. The social funds provide 
cover in the form of a pension fund, workman’s compensation, base medical 
coverage, death, disability and unemployment insurance.

– In addition to social funds, the group also set up a private pension fund to which 
an amount is to be paid over as an employer contribution. The contributions to 
the pension fund are not compulsory under the bargaining agreement but are 
required by virtue of the employment contract.  



Binding Private Ruling 247 – Cont.  

• Details of Proposed Transaction:

– The obligations iro social funds and the pension fund rest solely upon employer. 
No co-contributions will be required from the employee and no amounts are to 
be paid on the employee’s behalf in respect of such contributions.

– Company B will pay contributions iro social funds and pension fund to the 
relevant SPs and will recharge these costs to Applicant, which will be obliged to 
reimburse Company B. 



Binding Private Ruling 247 – Cont.  

• Ruling:

– The social security and pension fund contributions to be made by the Applicant 
to Company B iro Person A will not:

• Be subject to income tax in the hands of Person A; and

• Give rise to a withholding obligation on the Applicant under the Fourth 
Schedule to IT Act.

– Ruling not subject to any additional conditions or assumptions and is valid for 4 
years from 4 August 2016.



Binding Private Ruling 237

• Issued on 7 June 2016.

• Deals with the reinstatement of a deregistered company in order to 
complete a transfer of immovable properties, pursuant to an 
amalgamation transaction.

• Concerns S 44(13) of the Income Tax Act, 1962 (“IT Act”), S8(25) of the 
VAT Act, 19991 (“VAT Act”) and S9(1)(l)(iB) of Transfer Duty Act, 1949 
(“TD Act”).



Binding Private Ruling 237 – Cont.  

• The Parties to the Transaction:

– The Applicant (Appl) is a company incorporated and resident in RSA, with 
which Company A amalgamated ito an amalgamation transaction.

– Company A is a company incorporated and resident in RSA, formally 
deregistered following amalgamation transaction with Appl.

Company AApplicant

Applicant Company A (dereg)

Prior to amalgamation

Subsequent to amalgamation



Binding Private Ruling 237 – Cont.  

• Details of Proposed Transaction:

– Parties wish to reinstate Company A, after it was deregistered pursuant to an 
“amalgamation transaction”, as defined in S 44(1)(a) of the IT Act.

– During 2013, Company A sold its entire business (incl immovable  properties) as 
a going-concern to Applicant ito amalgamation transaction (“AT”).

– Requirement of AT = Company A to deregister. Deregistration happened in 2014 
with the CIPC.

– Deeds Registry still reflects Company A as owner of immovable properties, 
despite the AT.

– Purpose of reinstatement = to give effect to transfer of immovable properties 
which not previously attended to, due to bona fide error on the part of the 
parties.



Binding Private Ruling 237 – Cont.  

• Details of Proposed Transaction- cont.:

– Re-instatement of Company A will be subject to completion of the following:

o Applicant will approach National Treasury and Dept of Public Works to 
ensure that there is no objection to the reinstatement of Company A [as any 
assets, incl immovable property, of a deregistered company are forfeited to 
the state as bona vacantia at the time of deregistration];

o Appl will advertise its application to the CIPC for reinstatement of Company 
A in local newspaper  giving 21 days’ notice for TP objections to 
reinstatement of Company A;

o Thereafter, Appl will apply for reinstatement of Company A. requirements for 
reinstatement ito Companies Act, 2008 are set out in CIPC Practice Note No. 
6 of 2012.

– Once Company A has been reinstated, immovable properties will be transferred 
to Appl ito existing sale of business agreement. Following completion of 
conveyance of immovable properties, Company A will be deregistered.



Binding Private Ruling 237 – Cont.  

• Sections 44(13)(a) and (b) of the IT Act:

– “(13) The provisions of this section do not apply where the amalgamated
company—

– (a) has not, within a period of 36 months after the date of the
amalgamation transaction, or such further period as the Commissioner may
allow, taken the steps contemplated in section 41(4) to liquidate, wind up or
deregister; or

– (b) has at any stage withdrawn any step taken to liquidate, wind up or
deregister that company, as contemplated in paragraph (a), or does anything to
invalidate any step so taken, with the result that the company will not be
liquidated, wound up or deregistered:

• Provided that any tax which becomes payable as a result of the
application of this subsection may be recoverable from the
resultant company.”



Binding Private Ruling 237 – Cont.  

• Ruling:

– Not subject to any additional conditions and assumptions;

– Transfer of immovable properties from Company A to Appl forms part of AT 
already concluded ito S 44 of IT Act. Therefore, “rollover relief” set out in S 44 
will continue to apply;

– Due to circumstances under consideration, the 36-month period allowed by 
S44(13)(a) to complete steps contemplated in S41(4) to liquidate, wind up or 
deregister  extended by 6 months, ending 31 December 2016;

– Reinstatement and subsequent deregistration of Company A not a step to 
invalidate/withdraw any of steps to liquidate, wind up or deregister Company A, 
as contemplated in S44(13)(b) of IT Act, as will not result in Company A being 
liquidated, wound up or deregistered; 



Binding Private Ruling 237 – Cont.  

• Ruling- cont.:

– S8(25) of VAT Act continues to apply to AT as immovable properties were 
intended to be transferred from Company A to Applicant pursuant to AT;

– S9(1)(l)(iB) of TD Act applies to transfer of immovable properties which were 
intended to be transferred from Company A to Appl pursuant to AT; and

– Ruling valid until 31 December 2016.



Binding Private Ruling 237 – Cont.  

• Definition of Transaction – S76B of the IT Act:

– “means any transaction, deal, business, arrangement, operation or scheme 
(collectively, “transaction”) and includes a series of transactions.”

• SARS has a discretion to allow more than 36 months ito 
S44(13)(a) of the IT Act. One would need to apply for a ruling to 
ask SARS to exercise such a discretion.



2016 TLA



Income Tax Act: Section 11(k)

• Amendment – Deduction against passive income and order of 
deductions

– “by the substitution in paragraph (i)(bb) of the proviso to paragraph (k)for item 
(B) of the following item:

– ‘‘(B) taxable income (other than in respect of any retirement fund lump sum 
benefit, retirement fund lump sum withdrawal benefit and severance benefit) as 
determined before allowing any deduction under this paragraph and section 
18A;’’



Income Tax Act: Section 11(k)

• Amendment – contd.

– by the addition in to the proviso to paragraph(k) after paragraph (iv) of the 
following paragraph:

– ‘‘(v) any deduction in terms of this paragraph must apply for the purpose of 
determining the total amount of taxable income, before any deduction in terms 
of section 18A or the inclusion of any taxable capital gain of the person, whether 
derived from the carrying on of any trade or otherwise;’’



Income Tax Act: Section 11(k)

• Context

– Previous section 11(n) allowed for a deduction against passive income iro RA 
contributions. 

– Section 11(n) replaced with section 11(k) with effect from 1 March 2016.

– Deductions for contributions towards RA against passive income always allowed 
under 11(n) and not under 11(k).



Income Tax Act: Section 11(k) 

• New position

– Deductions for contributions to all retirement funds allowed to be set off against 
passive income.

– Effective date: Deemed to have come into operation on 1 March 2016.



Income Tax Act: 
Section 9(2)(i) and 10(1)(gC)

• Amendment – section 9

– by the substitution in subsection (2) for the words preceding the proviso in 
paragraph(i) of the following words:

– constitutes a lump sum, a pension or an annuity payable by a pension fund, 
pension preservation fund, provident fund or provident preservation fund the 
services in respect of which that amount is so received or accrues were rendered 
within the Republic:’’ and

– by the deletion of subsection (3).



Income Tax Act: 
Section 9(2)(i) and 10(1)(gC)

• Amendment – section 10(1)(gC)

– other than from any pension fund, pension preservation fund, provident fund, 
provident preservation fund or retirement annuity fund as defined in section 1(1) 
excluding any amount transferred to that fund from a source outside the 
Republic in respect of that member;’’



Income Tax Act: 
Section 9(2)(i) and 10(1)(gC)

• Context

– Section 9 “deemed” source rules.

– In the case of Pension income, section 9 deems the source of the pension income 
to be in South Africa if the services giving rise to same was rendered in SA 
(relevant for non-residents);

– Section 10(1)(gC) provides an exemption against pension income for residents if 
the services giving rise to same were rendered outside South Africa.

– Policy appeared to have been to only tax pension income if sourced in South 
Africa, irrespective residence.



Income Tax Act: 
Section 9(2)(i) and 10(1)(gC)

• New position

– Changes made in section 9(2)(i) to remove the ambiguity and clarify that the 
exclusion from South Africa source rule in section 9(2)(i) does not apply to lump 
sum, or annuities received from retirement annuity funds (RA’s not link to place 
of services). 

• DTA! (article 18 OECD model tax treaty).

• Example – exclusion of PAYE on assessment. 

– Section 10(1)(gC) amended so that only where contributions were made to 
foreign funds and services where rendered outside South Africa will the 
amendment be available.

• Even in the case of RA contributions – not services. However, deduction. 



Income Tax Act: 
Section 9(2)(i) and 10(1)(gC)

• New position

– Effective date: 1 March 2017.



Income Tax Act: Section 7C 

• Amendment – insertion of section 7C:

• Initial plan:

– Loans between natural persons and trusts or between certain companies and 
trusts that bear interest below the official rate targeted:

• Deemed interest imputation.

• Deemed donation where the trust does not settle the loan by year end.

• No reliance may be placed on annual donations tax exemption of R100.

• Final version

– Loans between natural persons and trusts (connected) or between certain 
companies and trusts (connected) that bear interest below the official rate 
targeted:

• Deemed donation for interest not charged at the official rate;

• R100 annual donations tax exemption available. 

• Official rate: 8% (Repo rate plus 1%).



Income Tax Act: Section 7C 

• Section 7C exclusions

– Loans by trust beneficiaries to vesting trusts that comply with the requirements 
listed in subsection (5)(b) will be excluded.

– An interest-free or a low-interest loan made to that trust by a beneficiary should 
therefore not result in estate duty avoidance if that beneficiary’s vested stake in 
the trust assets is proportionate to that beneficiary’s contributions.



Income Tax Act: Section 7C 

• Section 7C exclusions

• Trusts that hold a primary residence

– A loan made by or at the instance of a natural person to a trust will be excluded 
to the extent to which that loan was used by that trust to fund the acquisition of 
a residence that is used by that person or that person’s spouse as a primary 
residence.

– Example – loan of 5mil for house of 3mil.



Income Tax Act: Section 7C 

• Section 7C exclusions

– Other exclusions include the following:

– i. Special trusts that are created solely for the benefit of (minors) with disability 
as defined in paragraph (a) of the definition of “special trust” in section 1. 

– ii. Trusts that fall under public benefit organisations as contemplated in section 
30.

– iii. Small Business Funding entities contemplated in section 30C;



Income Tax Act: Section 7C 

• Effective Date

– The amendments will come into operation on 1 March 2017 and apply in respect 
of any amount owed by a trust in respect of a loan, advance or credit provided to 
that trust before, on or after that date. 

• Debt Waivers

– Par 12A:

– Section 19

– Donations



Income Tax Act: Section 7C 

• Example 1: Trusts that hold a primary residence

– Facts

• Person A made interest-free loan of 

R5 mil to A Family Trust (“AFT”);

• AFT used R3 mil to acquire house where 

A and his spouse reside and use as 

primary residence since purchase 

date; and

• Remaining R2 mil used to fund 

acquisition of other assets.

AFT

A

R5 mil Loan

R3 mil

Other 
assets

R2 mil



Income Tax Act: Section 7C 

• Example 1: Trusts that hold a primary residence (contd.)

– Result

• The anti-avoidance rule will be applied

only in respect of the R2 mil not used

to acquire the house

AFT

A

R5 mil Loan

R3 mil

Other 
assets

R2 mil



Income Tax Act: Section 7C 

• Example 2

– Facts

• X, Y and child z are beneficiaries of B 

Trust (“BT”);

• BT is sole beneficiary of C Trust (“CT”);

• X advances loan of R5 mil to G, X’s 

business associate. G is not a 

connected person i.r.o. BT and CT;

BT

CT

GZ Y X

R5 mil Loan



Income Tax Act: Section 7C 

• Example 2 – contd.

– Facts – contd.

• Loan from X to G is:

– payable on demand;

– non-interest bearing; and 

– subject to arrangement that G 

will in turn advance an 

interest-free loan of R5 mil that 

is payable on demand to CT and 

cede claim for repayment thereof 

to X, as security for repayment of 

amount owed by G.

BT

CT

G

Cession

Z Y X

R5 mil Loan

R5 mil Loan



Income Tax Act: Section 7C 

• Example 2 – contd.

– Facts – contd.

• R5 mil funds utilised by CT to acquire

shares and interest-bearing assets.

BT

CT

G

Cession

Z Y X

R5 mil Loan

R5 mil Loan



Income Tax Act: Section 7C 

• Example 2 – contd.

– Result

• Loan used by CT was indirectly advanced

by X – therefore anti-avoidance rules will 

apply i.r.o. loan to CT;

• Proposed rules only apply i.r.o. loans

advanced by natural persons/ at that 

person’s instance, by a connected company.

BT

Z

CT

Y X G

Cession

R5 mil Loan

R5 mil Loan



Income Tax Act: Section 7C 

• Example 3: Trusts that hold a primary residence

– Facts

• Natural person A is a beneficiary of AFT

• Natural person A is the sole SH of ABC;

• At the instance of A, ABC advances R5 to AFT

• The loan is interest free

– Result

• Interest deemed donation for A
AFT

100%

A

ABC

R5 mil Loan



Income Tax Act: Section 10(1)(q)

• Amendment

– By the substitution in subsection (1)(q)in paragraph (ii) of the proviso for 
subparagraph (aa) of the following subparagraph:

– (aa)if the remuneration proxy derived by the employee in relation to a year of 
assessment exceeded[R250 000] R400 000; and’’;

– (f)by the substitution in subsection (1)(q)in paragraph (ii)(bb)(A) of the proviso 
for the words preceding sub item (AA) of the following words:



Income Tax Act: Section 10(1)(q)

• Amendment

– [R10 000]R15 000 in respect of—’’;

– (g)by the substitution in subsection (1)(q)in paragraph (ii) (bb)of the proviso for 
item (B) of the following item:

– (B)[R30 000] R40 000 in respect of a qualification to which an NQF level from 5 
up to and including 10 has been allocated in accordance with Chapter 2 of the 
National Qualifications Frame- work Act, 2008 (Act No. 67 of 2008).



Income Tax Act: Section 10(1)(q)

• Context

– Section 10(q) provides an exemption for employer provided bursaries:

• If the bursary is provided to a relative of the employee, the benefit remains 
exempt provided the employee’s past 12 month salary does not exceed 
R250 000 (rem proxy) and the bursary does not exceed:

– R10 000 for studies from Grade R to 12 including qualifications in NQF 
levels 1 to 4; and

– R30 000 for qualifications in NQF levels 5 to 10. 

• Rem proxy increased to R400 000 and bursary amounts to R15 000 
and R40 000



Income Tax Act: Section 10(1)(q)

• Context

– Effective from: 1 March 2016.



Income Tax Act: 
Section 1 – Gross income para. (lC)

• Amendment

– by the insertion in subsection (1) in the definition of ‘‘gross income’’ after 
paragraph(lA) of the following paragraph:

– (lC) any amount received by or accrued to a person by way of a government 

grant as defined in section 12P



Income Tax Act: 
Section 1 – Gross income para. (lC)

• Context

– A uniform regime for the taxation of government grants was introduced under 
section 12P in 2012. Under this uniform regime, government grants could only 
be exempt if they formed part of the comprehensive legislative list set out in the 
Eleventh Schedule or they were specifically identified by the Minister of Finance 
by notice in the Government Gazette.

– The intention was to ensure that only genuine grants would be exempt and that 
the financial and tax implications were borne in mind when deciding to grant an 
exemption.



Income Tax Act: 
Section 1 – Gross income para. (lC)

• Past Position

– Under the previous dispensation, a government grant that was neither listed in 
the Eleventh Schedule nor identified by the Minister in the Government Gazette 
but could still avoid being taxed.

– This arises as a result of the grant falling outside the definition of “gross income” 
because that grant was meant to subsidise the procurement or acquisition of 
capital assets and was capital in nature.



Income Tax Act: 
Section 1 – Gross income para. (lC)

• Position after Amendment

– The amount must be included in the “gross income” of the recipient. 

– Any exclusion from tax should be made on the basis of a special exemption 
granted in terms of section 12P read together with the Eleventh Schedule to the 
Act. 

– The inclusion in “gross income” for all government grants will included under 
paragraph (lC) of the definition of “gross income”.

• Effective date: 19 January 2017 – Date of Promulgation



Income Tax Act: 
Section 1 – Gross income para. (lC)

• Position after Amendment

– Other sections that allow government grants still in force are 10(1)(y)- IN59 
(2010) none approved.



Income Tax Act: Section 12H

• Context (IN20)

– Additional deduction: 

• Annual allowance (for every year the agreement is in force) – R30 000/R50 
000 if disabled learner and apportioned for part of year; and

• Completion allowance:

– R30 000/R50 000 on successful completion if <24 months.

– R30 000/R50 000 x number of 12 consecutive month periods of 
contract duration if =/>24 months.



Income Tax Act: Section 12H

• Prior Position

– Incentive only available for a learnership entered into before 1 October 2016.

– Extension required legislative amendment.



Income Tax Act: Section 12H

• Position after Amendment

– Continuation of Programmes till 2022

– Amended values (without disability)

– Qualification New Previous

• NQF 1 – 6 40,000 30,000

• NQF 7 – 10 20,000 30,000

– Amended Values (with disability)

– Qualification New Previous

• NQF 1 – 6 60,000 R50 000

• NQF 7 – 10 50,000 R50,000

• Effective date: effective like this for learnership agreements 
entered into on or after 1/10/2016 



Income Tax Act: Section 12J

• Amendment

– (1) Section 12J of the Income Tax Act, 1962, is hereby amended by the 
substitution for subsection (3A) of the following subsection:

– ‘‘(3A) If, at the end of any year of assessment, after the expiry of a period of 36 
months commencing on the first date of the issue of venture capital shares a 
taxpayer has incurred expenditure as contemplated in subsection (2) and that 
taxpayer is a connected person in relation to that venture capital company—



Income Tax Act: Section 12J

• Amendment

– (a)no deduction must be allowed in terms of subsection (2) in respect of that 
year of assessment in respect of any expenditure incurred by the taxpayer in 
acquiring any venture capital share issued to that taxpayer by that venture 
capital company;

– (b) the Commissioner must, after due notice to the venture capital company, 
withdraw any approval in terms of subsection (5) with effect from the date of 
that approval by the Commissioner of that company as a venture capital 
company in terms of that subsection; and



Income Tax Act: Section 12J

• Amendment

– (c) the Commissioner must withdraw the approval of that company in terms of 
subsection (5) and an amount equal to 125 per cent of the expenditure incurred 
by any person to acquire shares issued by the company must be included in the 
income of the company in the year of assessment in which the approval is 
withdrawn by the Commissioner,

– if corrective steps acceptable to the Commissioner are not taken by the company 
within a period stated in the notice contemplated in paragraph (b).’’

– (2) Subsection (1) came into operation on 1 January 2017.



Income Tax Act: Section 12J

• Context

– Introduced in 2008 to encourage equity funders to invest in small business.

– Taxpayers investing in a VCC generate an upfront deduction for the investment 
(whereas most equity investments are non-deductible) with a recoupment upon 
withdrawal if the investment is not held for a minimum of five years.

– The VCC has several sets of requirements including investor-level requirements 
for the allowable deduction in the hands of the investor. 



Income Tax Act: Section 12J

• Context

– Included in the investor-level requirements is a connected person test provision 
(connected persons do not qualify for the VCC tax deduction) that ensures that a 
taxpayer cannot obtain a deduction merely by recycling funds among closely 
connected parties (as opposed to obtaining a new independent investment). 



Income Tax Act: Section 12J

• Previous position

– At the initial stages of finding investors for a VCC, it transpired that only a 
limited number of investors were able to provide seed funding.

– This meant that these initial investors held more than 20% shares in the VCC, 
which could potentially put them in breach of the investor level requirements of 
the VCC.

– Due to the timing issues typical of start-ups like new VCC’s, initial anchor 
investors risked not meeting the investor-level requirements.



Income Tax Act: Section 12J

• Previous position

– As a result, VCC’s indicated that several potential large investors had opted out 
of the VCC initiative, making it less likely that smaller investors would come on 
board as well.

– The issue was the limitation imposed by the connected person test. 



Income Tax Act: Section 12J

• Previous position

– This connected person test provided that no deduction would be granted to 
taxpayers who acquired shares in a VCC, where immediately after the acquisition 
the taxpayer was a connected person in relation to the VCC.

– The Act made provision for the connected person test to be performed at the end 
of every year of assessment of the VCC.



Income Tax Act: Section 12J

• New position

– Timing of the connected person test:

The connected person test is first to be performed 36 months after the first 
shares are issued by the VCC and where after it is performed at the end of 
every year of assessment. 

By only performing the first connected person test after 36 months from first 
shares being issued, it enables the VCC’s to find additional start-up investors, 
and give them more flexibility in terms of when they issue the shares in the 
start-up phase of the VCC.



Income Tax Act: Section 12J

• New position

– Anti-Avoidance:

Initial connected person test

i) Should any taxpayer who is an investor in a VCC be a connected person in 
relation to that VCC, with effect from the day after the 36 months from the 
date of the first issue of shares expired and after due notice to the VCC by the 
Commissioner: 

ii) the Commissioner must withdraw the approval of that company as a VCC, if 
corrective steps acceptable to the Commissioner are not taken by the company 
within a period stated in the notice; and

iii) the VCC must include an amount equal to the expenditure incurred (which 
qualified for a deduction) for the issue of those shares held in that venture 
capital company in the income of that VCC during the year of assessment in 
which approval is withdrawn.



Income Tax Act: Section 12J

• New position

– Subsequent connected person test

1. Should any taxpayer who is an investor in a VCC or any person that incurs 
expenditure to acquire any share in a VCC be a connected person in relation to 
that VCC, during any year of assessment after the 36 months from the date of 
the first issue of shares expired and after due notice to the VCC by the 
Commissioner: 

i) the Commissioner must withdraw the approval of that company as a VCC, if 
corrective steps acceptable to the Commissioner are not taken by the company 
within a period stated in the notice; and



Income Tax Act: Section 12J

• New position

– Subsequent connected person test

ii) the VCC must include an amount equal to the expenditure incurred (which 
qualified for a deduction) for the issue of those shares held in that venture 
capital company in the income of that VCC during the year of assessment in 
which the approval is withdrawn.

• Effective Date: The amendments came into operation on 1 January 
2017.



Income Tax Act: Section 12E

• Amendment – Extending Small Business Corporation Regime to 
Personal Liability Companies

– Substitution in subsection (4)(a) for the words preceding subparagraph (i) of the 
definition of ‘‘small business corporation’’: 

‘‘means any close corporation or co-operative or any private company as 
defined in section 1 of the Companies Act or a personal liability company as 
contemplated in section 8(2)(c) of the Companies Act if at all times during the 
year of assessment all the holders of shares in that company, co-operative [or], 
close corporation or personal liability company are natural persons, where—’’



Income Tax Act: Section 12E

• Context and change

– Personal liability companies excluded from SBC regime with introduction of new 
companies Act. 

– Amendment now specifically includes Personal liability companies.

• Effective Date

– This amendment will come into effect in line with the date that the 2008, 
Companies Act came into effect on 1 May 2011. 



Income Tax Act: Section 8F

• Amendments to Section 8F – Cross-border Hybrid Debt 
Instruments

– Insertion in subsection (1) of definition of ‘enforcement right’

“in relation to an instrument means any right, whether fixed or contingent, to 
require any person other than the issuer of that instrument to—

(a) acquire that instrument from the holder thereof; 

(b) make any payment in respect of that instrument in terms of a 
guarantee, indemnity or similar arrangement; or 

(c) procure, facilitate or assist with any acquisition contemplated in 
paragraph (a) or the making of any payment contemplated in 
paragraph (b);’’ 

• Effective Date: 1 January 2017



Income Tax Act: Section 8F

• Amendments to Section 8F – cont.

– Substitution of paragraph (b) in subsection (1) of definition of ‘hybrid debt 
instrument’

‘‘(b) the obligation to pay an amount so owed on a date or dates falling within 
that year of assessment has been deferred by reason of that obligation being 
conditional upon the market value of the assets of that company not being less 
than the amount of the liabilities of that company; or’’;

• Effective Date: 1 January 2017



Income Tax Act: Section 8F

• Amendments to Section 8F – contd.

– Insertion in subsection (1) with definition of ‘third-party backed instrument’: 

“means any instrument in respect of which an enforcement right is exercisable 
as a result of any amount relating to that instrument not being received by or 
accruing to any person entitled thereto.’’

• Effective Date: 1 January 2017



Income Tax Act: Section 8F

• Amendments to Section 8F – contd.

– Substitution in subsection (1) for the definition of ’instrument’ : 

“any form of interest-bearing arrangement or debt that is issued by—

(a) a company that is a resident; 

(b) a company that is not a resident if the interest in respect of that 
instrument is attributable to a permanent establishment of that company in 
the Republic; or

(c) a company that is a controlled foreign company as contemplated in section 
9D if the interest incurred in respect of that instrument must be taken into 
account in determining the net income of that controlled foreign company as 
contemplated in that section;”

• Effective Date: 24 February 2016



Income Tax Act: Section 8F

• Amendments to Section 8F – cont.

– Substitution for subsection (2) of the following subsection:

‘‘(2) Any amount of interest that—

(a) is incurred by a company in respect of an instrument on or after the date 
that the instrument becomes a hybrid debt instrument is—

(i) deemed for the purposes of this Act to be a dividend in specie declared and 
paid by that company on the last day of the year of assessment of that 
company during which it was incurred; and 

(ii) not deductible in terms of this Act; and 

(b) is deemed for the purposes of this Act to be a dividend in specie that is 
declared and paid in respect of a share on the last day of the year of 
assessment of the company contemplated in paragraph (a) to the person to 
whom that amount accrued.’’

• Effective Date: 1 January 2017



Income Tax Act: Section 8F

• Amendments to Section 8F – contd.

– Addition of the following paragraph: 

‘‘(e) that constitutes a third-party backed instrument; or’’

• Effective Date: 1 January 2017

– Addition in subsection (3) of the following paragraph: 

‘‘(f) that constitutes a hybrid debt instrument solely in terms of paragraph (b) 
of the definition of hybrid debt instrument if a registered auditor, as 
contemplated in the Auditing Profession Act, 2005 (Act No. 26 of 2005), has 
certified that the payment, by a company, of an amount owed in respect of that 
instrument has been or is to be deferred by reason of the market value of the 
assets of that company being less than the amount of the liabilities of that 
company.’’

• Effective Date: 1 January 2017



Income Tax Act: Section 8F

• Context

– Specific anti-avoidance rules dealing with hybrid debt instruments and hybrid 
interest were introduced during 2013;

– The sections treat returns on debt disguised as equity as dividends with the 
effect that the company paying interest on the debt not being allowed the 
deduction and 20% WHT. 

– Section 8F focuses on the nature of the debt itself; and

– Section 8FA focuses on the nature of the yield. 



Income Tax Act: Section 8F and 8FA

• Context

– In terms of section 8F, where the debt has the following characteristics, the 
interest is deemed a dividend:

• If the debt is convertible to shares (subject to certain conditions);

• “Perpetual debt” owing to a connected person (>30 years);

• Repayment is subject to solvency of payor.



Income Tax Act: Section 8F and 8FA

• Anti –avoidance or Avoidance section?

– Loans made to non-resident companies were structured specifically so that the 
yield is deemed a dividend.

• Why? Interest received by SA resident is subject to tax while a foreign 
dividend is either taxed at effectively 15% (20%) or not subject to tax at all 
and non-deductibility of interest is a non-issue for the non-resident. 

• The anti avoidance mechanism was therefore used an avoidance 
mechanism.

• Changed – now only applicable only where issues (borrower) is a 
resident company/non-resident company with PE in SA or non-
resident company but CFC. 

• With effect from: 24 February 2016 and applicable to amounts 
incurred on or after this date.



Income Tax Act: Section 8F and 8FA

• Context – subordination agreements

– Typically a subordination agreement provides that the company will not make 
any payments in respect of a debt until such time as the assets of the company 
fairly valued exceed the liabilities of the company.

• This triggers 8F.

• Changed: if registered auditor  “has certified that the payment, by 
a company, of an amount owed in respect of that instrument has 
been or is to be deferred by reason of the market value of the 
assets of that company being less than the amount of the liabilities 
of that company.’’

– Auditors normally don’t certify these things?

– Exactly what this must include not sure.



Income Tax Act: Section 8F and 8FA

• Context – subordination agreements

– With effect from: YOA commencing on or after  January 2016.



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – Employment Tax Incentive

– Substitution in section 1 in the definition of ‘‘monthly remuneration’’: 

• ‘‘(a) where an employer employs and pays remuneration to a qualifying 
employee for [more than] at least 160 hours in a month, means the 
amount paid or payable to the qualifying employee by the employer in 
respect of a month; or 

• (b) where an employer employs a qualifying employee and pays 
remuneration to that employee for less than 160 hours in a month, means 
an amount calculated in terms of section 7(5)’’

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution in section 4(1)(b): 

• ‘‘(i) where the employee is employed and paid remuneration for [more 
than] at least 160 hours in a month, the amount of R2 000 in respect of a 
month; or 

• (ii) where the employee is employed and paid remuneration for less than 
160 hours in a month, an amount that bears to the amount of R2 000 the 
same ratio as 160 hours bears to the number of hours that the employee 
was employed for by that employer in that month.’’

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution in section 7(1): 

• ‘‘(1) During each month, commencing from 1 January 2014, that an 
employer employs a qualifying employee, the amount of the employment 
tax incentive available to that employer is the sum of the amounts 
determined in respect of each qualifying employee of that employer 
stipulated in subsections (2) and (3) and section 9, subject to subsection 
(6).’’

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution in section 7(2): 

• ‘‘(a) less than R2 000 [or less], is an amount equal to 50 per cent of the 
monthly remuneration of the employee;

• (b) [more than] R2 000 or more but less than [R4 001] R 4 000, is an 
amount of R1 000;

• (c) [more than] R4 000 or more but less than [R6 001] R6 000, is an 
amount determined in accordance with the following formula:….;

• (d) [more than] R6 000 or more, is an amount of nil.”

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution in section 7(3): 

• ‘‘(a) less than R2 000 [or less], is an amount equal to 25 per cent of the 
monthly remuneration of the employee;

• (b) [more than] R2 000 or more but less than [R4 001] R4 000, is an 
amount of R500;

• (c) [more than] R4 000 or more but less than [R6 001] R6 000, is an 
amount determined in accordance with the following formula:…

• (d) [more than] R6 000 or more, is an amount of nil.”

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution in section 7(5): 

• ‘‘(5) If an employer employs a qualifying employee for less than 160 hours 
in a month, the employment tax incentive to be received in respect of that 
month in respect of that qualifying employee must be an amount that bears 
to the total amount calculated in terms of subsection (2) or (3) the same 
ratio as the number of hours that the qualifying employee was employed 
and is paid remuneration in respect of those hours by that employer in that 
month bears to the number 160.”

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Addition of subsection 9(4): 

• ‘‘(4) Any amount as contemplated in subsection (2) on the first day of the 
month following the end of the period for which the employer is required to 
render a return in terms of paragraph 14(3)(a) of the Fourth Schedule to 
the Income Tax Act, must be deemed to be nil in respect of each qualifying 
employee employed by the employer on that date.”

• Effective Date: 1 March 2017



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Amendments – contd.

– Substitution of section 12: 

• ‘‘Cessation of employment tax incentive

• 12. An employer may not receive the employment tax incentive after [1 
January 2017] 28 February 2019.”

• Effective Date: 1 October 2016



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Context

– ETI is an incentive that is aimed at allowing government to share the cost of 
employment by allowing qualifying employers to reduce the amount of PAYE 
payable. 



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Position After Amendment

– To extend the ETI programme beyond 31 December 2016, following refinements 
to its application are proposed: 

• Extending the incentive: Allow claims beyond the current sunset of 31 
December 2016, namely until 28 February 2019. The extension to the end 
of February is proposed in order to coincide with the end of the tax year. 
During this period further data and evidence on the performance of the 
programme can shed light on impacts of the programme.

• Limit back-dated claims: Monthly claims can only be made up to the date of 
each 6- monthly reconciliation. After that no further claims for that 
reconciliation period can be allowed. At this time any excess becomes 
available as a refund. 



Employment Tax Incentive Act: 
Sections 1, 4, 7, 9, 10 and 12

• Position After Amendment

– The Following refinements were made: 

• Clarifying the number of hours worked in the definition of “monthly 
remuneration”. 

– R12,50 an hour if not subject to wage regulating measure. 

• Clarifying the applicable hours in the grossing up / grossing down 
calculation. 

• Administrative issues. 



Income Tax Act: Section 50G

• Amendment – Interest Withholding Tax Where Interest is 
Irrecoverable

– Substitution of section 50G:

‘‘Refund of withholding tax on interest 50G. 

• (1)Notwithstanding Chapter 13 of the Tax Administration Act, if—

• (a) an amount is withheld from a payment of an amount of interest as 
contemplated in section 50E(1); 

• (b) a declaration contemplated in section 50E(2)(b) or (3) in respect of that 
interest is not submitted to the person paying that interest by the date of 
the payment of that interest; and 

• (c) a declaration contemplated in section 50E(2)(b) or (3) is submitted to 
the Commissioner within three years after the payment of the interest in 
respect of which the declaration is made, 



Income Tax Act: Section 50G

• Amendment – cont.

– Substitution of section 50G:

• ‘‘so much of that amount as would not have been withheld had that 
declaration been submitted by the date contemplated in the relevant 
subsection is refundable by the Commissioner to the person to which the 
interest was paid. 

• (2) Notwithstanding Chapter 13 of the Tax Administration Act, if—

• (a) an amount of withholding tax on interest is paid as contemplated in 
section 50E(1) in respect of an amount of interest that became due and 
payable; and 

• (b) the amount of interest subsequently becomes irrecoverable, so much of 
that amount as would not have been paid had the interest not become due 
and payable is refundable by the Commissioner to the person who paid the 
tax.’’



Income Tax Act: Section 50G

• Context

– On 1 March 2015 a withholding tax on interest was introduced. 

– The withholding tax on interest applies in respect of interest paid by a South 
African resident to or for the benefit of any foreign person to the extent that the 
interest is from a South African source. 

– The final withholding tax is levied at a tax rate of 15 per cent of the amount of 
the interest paid to a foreign person. 

– However, the withholding tax is subject to some exemptions. 



Income Tax Act: Section 50G

• Context – contd.

– The withholding tax on interest rules have deeming provisions and deems 
interest to be paid on the earlier of the date on which the interest is actually paid 
or becomes due and payable. 

• Prior Position

– In circumstances where interest withholding tax is paid on interest that becomes 
due and payable, but the interest subsequently becomes irrecoverable, there is 
no mechanism for SARS to refund the interest withholding tax already paid. 



Income Tax Act: Section 50G

• Position After Amendment

– In order to provide relief in cases where interest withholding tax is paid on 
interest that becomes due and payable, but is not actually paid, it is proposed 
that the tax be refunded to the person that paid it if that interest becomes 
irrecoverable. 



Income Tax Act: Section 50G

• Effective Date

– Deemed to have come into operation on 1 March 2015.



Income Tax Act: Sections 51A – 51H

• Amendment – Repeal of Withholding Tax on Services Fees Regime

– Sections 51A – 51H repealed in their entirety.



Special Voluntary Disclosure Programme

• Legislation

⁻ Tax Administration Act No. 28 of 2011  - Part B of Chapter 16

⁻ Rates and Monetary Amounts and Amendment of Revenue Laws Act, 2016 – Part 
II, section 14. 

⁻ Rates and Monetary Amounts and Amendment of Revenue Laws (Administration) 
Act, 2016 - Section 2



Special Voluntary Disclosure Programme

• Requirements

⁻ Default – a “default” as contained in section 225 of the ITA

⁻ Foreign Asset held during period 1/03/2010 – 28/20/2015 (deemed to be held)

⁻ Not previously disclosed – Not previously taxed or disclosed to SARS

⁻ No audit pending – Pending Audit removes “voluntary” action.

⁻ Voluntary



Special Voluntary Disclosure Programme

• Exclusions

⁻ Taxpayers informed of pending audit or criminal investigation.

⁻ Amounts in respect of which SARS obtained through international exchange of 
information.

⁻ Capital not taxable in South Africa or already taxed. 



Special Voluntary Disclosure Programme

• Relief

Description Result

Capital Seed Capital exempt from income tax.

40% of highest value between March 2010 and Feb subject to tax (or 
highest value during period held if disposed of before and deemed to 
be held).

Rand at spot rate.

Investment returns Investment earnings and other taxable events prior to 1 March 2015 
exempt from tax

Interest on SARS
debts

Interest only commences from 2015 year of assessment

Understatement 
penalties

None levied

Other SARS
penalties

As per current VDP

Criminal 
Prosecution

As per current VDP



Special Voluntary Disclosure Programme

• Extension of Window

• Previously programme was to run from 1 October 2016 to 30 June 
2017

• Extended to 31 August 2017



RECENT CASE LAW



2015 – 2016 PERIOD (SARS)



COURT WIN LOSE RATIO

• 2015 – 2016:

• Our stats (September 2014 – January 2017):

SARS

58%

Taxpay

er

38%

Partial

4%
Win Lose ratio

SARS Taxpayer Partial

74%

26%

Win Lose ratio

SARS Taxpayer



ABC (PTY) LTD v C:SARS (IT14027)

• Issue in dispute: whether grounds of objection and appeal may 
amended.

• Facts:

– Appellant taxpayer (company ABC) is a provisional taxpayer who underestimated
its taxable income for the 2010 YOA;

– SARS imposed an underestimation penalty ito the IT Act and in an assessment 
dated 1 November 2011;

– Objection lodged by taxpayer – disallowed by SARS (no serious calculation) –
taxpayer then appealed to Tax Board (taxpayer no longer incurring finance 
charges as these renegotiated after year end and therefore income greater);



ABC (PTY) LTD v C:SARS (IT14027)

• Facts – Contd.:

– Tax Board ruled in favour of taxpayer. However, SARS dissatisfied with ruling and 
therefore SARS appealed to Tax Court;

– SARS filed its Rule 31 Statement in order to proceed to Tax Court;

– In the taxpayer’s grounds of appeal (in Rule 32 Statement), taxpayer abandoned 
all grounds raised in its objection and notice of appeal;

– Taxpayer sought only to rely upon a procedural ground raised by the Chairperson 
of the Tax Board;



ABC (PTY) LTD v C:SARS (IT14027)

• Facts – Contd.:

– SARS filed notice of exception – on basis that taxpayer cannot now, at a hearing 
de novo, rely upon a new ground not contained in grounds of objection;

– Taxpayer in turn filed an application for amendment of its grounds of objection;
and,

– Therefore, matter before Tax Court concerns the exception and the proposed 
amendment to grounds of objection.



ABC (PTY) LTD v C:SARS (IT14027)

• Arguments Raised by SARS:

– Hearing before Tax Court is hearing de novo on same issues placed before Tax 
Board – therefore, not appeal against Tax Board judgment;

– Therefore, impossible to grant amendment now as this would introduce new 
grounds of objection after event;

– Also, Tax Board wrong in law and therefore amendment is not a valid defence to 
penalty imposed.



ABC (PTY) LTD v C:SARS (IT14027)

• Ruling by Court:

– The decision by the Tax Board is incorrect in law;

– On this basis, taxpayer’s sole reliance upon decision by the Tax Board to appeal 
is unfounded;

– Court does not allow the taxpayer to amend its grounds of objection and appeal 
to again include its original grounds of objection and appeal;

– Therefore, as sole basis of the appeal (Tax Board’s decision) is incorrect in law:

• SARS’ exception succeeds; and

• The taxpayer’s appeal to the Tax Court is dismissed.



ABC HOLDINGS v C:SARS (IT13772)

– Judgment Date: 04 November 2016;

– Case is before court in terms of section 24C (future expenditure) deductions and 
an understatement penalty;

– Appellant deducted such and upon assessment by SARS, was penalised for 
understatement.



ABC HOLDINGS v C:SARS (IT13772)

Facts

• ABC Holdings manages retirement villages and their frail care 
centres.

• Acquired 4 retirement villages under amalgamation transaction.

• Enters into agreement with current owners of units to provide a 
levy subsidy in exchange for 40% of enhancement value at time of 
resale of unit.

• Enters into a second agreement under same conditions for new 
owners.



Contract 1

Contract 2

Consequences:
Levy subsidy 
obligation 
becomes due.

Guarantee of 
Enhancement fee 
to be paid (40%) 
against future 
sale

Consequences:
Levy subsidy 
obligation 
becomes due.

Guarantee of 
Enhancement fee 
to be paid (40%) 
against future 
sale

Sale to Owner B

Sale to Owner C

ABC



Contract 1

Contract 2

Purchase price:
R 100 000

Selling Price
R 120 000

Enhancement fee
R 8 000

Sale to Owner B

Sale to Owner C

ABC

Purchase price:
R 120 000

Selling Price
R 150 000

Enhancement fee
R 12 000

Contract 1 income

Contract 2 income



ABC HOLDINGS v C:SARS (IT13772)

Facts

• Appellant deducts levy subsidy as “future expenditure” as 
contemplated in section 24C of ITA.

• SARS raises assessment and disallows deduction.

• Assessment increases tax liability by R 2 619 248 and imposes 
understatement penalty of R 261 924,80 in terms of s222 of TAA.

• Objection filed by Appellant and disallowed by SARS.



ABC HOLDINGS v C:SARS (IT13772)

Laws Considered

– Section 24C of Income Tax Act

– Section 1 of Income Tax Act (gross income and accrued)

– Section 222 of Tax Administration Act

– Section 223 of Tax Administration Act



ABC HOLDINGS v C:SARS (IT13772)

In Casu

– Appellant contested that it had correctly deducted the future expenditure as 
contemplated in s 24C.

– Further, it contested that, if the deduction was incorrect, it should not have the 
penalty imposed as it was acting upon the advice of a tax practitioner and that 
the understatement was a result of a bona fide inadvertent error.



ABC HOLDINGS v C:SARS (IT13772)

In Casu

– Appellant began by arguing that although two contracts existed in the agreement 
for the subsidy levy and enhancement value (old owner – new owner –
purchaser) the two were so closely intertwined they should be viewed as one.

– The viewing of these contracts as a singular agreement would then mean that 
the enhancement value from each contract would accrue to the appellant at the 
conclusion of each contract.

– In doing so, the income from the enhancement value would be used to in part or 
wholly for “future expenditure”.



ABC HOLDINGS v C:SARS (IT13772)

In Casu

– The Appellant based its argument on the advice of Tax Practitioners and an 
opinion by one Prof T.

– This would then place the Appellant in the position so contemplated in section 
24C and as a result, the “future expenditure” was correctly deducted.



ABC HOLDINGS v C:SARS (IT13772)

SARS contentions

– SARS contended that no income had accrued to the Appellant and that the 
expenditure so claimed was not “future expenditure” as contemplated by section 
24 C.

– SARS further contended that two contacts existed in the agreement and that the 
income accrued from the one contract could not be used as expenditure for the 
other in order to claim a s24C deduction.

– SARS stood by its penalty as it was of the opinion that the Appellant had made 
an understatement.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Future Expenditure”

– The court found that the “future expenditure” as deducted by the Appellant did 
not constitute “future expenditure” as contemplated by s 24C.

– The court agreed with SARS in that two contracts existed and in no way did the 
enhancement fee for contract 1 and the levy subsidy for contract 2 allow for a 
deduction as so contemplated.

– The court found that, in order for a Section 24C deduction to be valid in terms of 
income accrued in terms of a contract and future expenditure relating to such 
Income, the income and expenditure had to occur within the same contract.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Future Expenditure”

– The courts second point was that income must precede expenditure in order for 
a section 24C deduction to be relevant.

– The court found that, with the contract for a levy subsidy in exchange for 
enhancement value, the expenditure would be incurred before the income would 
be received. 

– As a result, no compliance in terms of s24C.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Understatement Penalty”

– The court considered the Appellants claim that the understatement was as a 
result of a bona fide inadvertent error and the it relied on the advice and opinion 
of Tax professionals.

– The court considered the wording of section 222(2) of the TAA in which a penalty 
should not be imposed in the instance of a bona fide inadvertent error.

– The court was not clear on the definition of a bona fide inadvertent error and 
chose to define it.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Understatement Penalty”

– The court found a definition for bona fide  in the Oxford dictionary and quoted it 
as follows:

– “ bona fide – a Latin phrase meaning “with good faith””. Similarly the court 
observed the definitions “genuine”, “real” or “without intention to deceive”.

– The court then defined “inadvertent” as: “accidental”, “unintentional”, 
“unintended”….

– Finally, the court defined “error” as “a mistake”.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Understatement Penalty”

• Accordingly the courts definition for a “bona fide inadvertent 
error” is:

– “an innocent misstatement by the taxpayer resulting in an understatement 
while acting in good faith and without the intention to deceive”

• This is the first instance in which the courts have chosen to define 
the term and will provide guidance in the future.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Understatement Penalty”

• The courts attention then turned to the Appellant being in 
possession of tax advice and an opinion upon which it based its 
opinion.

• The court found that the Appellant had acted on the opinion and 
contemplated s 223(3)(b) of the TAA in which SARS is required to 
remit a penalty imposed upon a Tax Payer who acted upon the 
advice of a Tax Professional.

• ABC Holdings was shown to be in possession of such advice as so 
contemplated.



ABC HOLDINGS v C:SARS (IT13772)

Findings – “Understatement Penalty”

– The result is that the court had the option as to whether or not the penalty 
should never have been imposed (section 222 (2)- bona fide inadvertent error) 
or whether or not the penalty should be remitted (223(3)(b) – acting upon the 
advice of a tax professional).

– The court ordered the penalty to be remitted.

– This suggests that, although a bona fide inadvertent error has been defined, its 
definition has no weight as yet as it was not used in application for this matter.



ABC HOLDINGS v C:SARS (IT13772)

Summary

• For a 24C deduction to be permitted, both income and expenditure 
must fall within the same contract.

• Income must occur prior to the future expenditure as 
contemplated.

• A bona fide inadvertent error has been defined.



AB CC V C:SARS (ITC 13635)

• Concerns appeal to Tax Court (TC) following SARS decision not to 
condone late filing of objection by taxpayer.

• Background

– SARS issued assessment wrt PAYE on 18 September 2012.

– NOO filed on 7 March 2013 – later than 30 days from date of assessment.

– Notice of Invalid Objection issued by SARS on 28 March 2013 as objection not 
lodged within timeframes and “no reasonable grounds for delay provided.”

– Therefore, issue before TC is whether SARS should have condoned late filing of 
objection.



AB CC V C:SARS (ITC 13635)

• Taxpayer’s Case

– That exceptional circumstances exist which gave rise to delay, due to: 

• Taxpayer’s auditor’s only received notice of assessment dated 18 September 
2012 on 4 December 2012;

• Thereafter auditor’s asked SARS for information.

– 4 witnesses called:

• Witness 1 (hosted auditor’s servers) – testified that email address 
upgraded. New email address not working when SARS sent email and audit 
firm not aware that email address not working yet.

– Court indicated that witness 1’s testimony was credible and that events 
were reasonably probably true that witness 2 didn’t receive SARS 
email.



AB CC V C:SARS (ITC 13635)

• Taxpayer’s Case

– 4 witnesses called – contd.:

• Witness 2 (manager from audit firm) – by end September 2012, he 

• moved to different department and no longer handling taxpayer’s account. 
Witness 2 didn’t receive SARS email for reason explained by Witness 1. 
Became aware of letter of assessment in November 2012 but didn’t inform 
colleague (witness 3) who was handling the matter.

• Witness 3 (team leader from audit firm) – handling taxpayer’s account. 
Indicated he met with SARS on 5 December 2012 to discuss STC objection. 
However, he only became aware of the PAYE (current dispute) assessment 
on 8 December 2012. He then sought information from SARS to prepare the 
PAYE objection (as IRP5 still outstanding) - He sent an email to SARS on 12 
November 2012 asking to add casual workers and to therefore resubmit the 
EMP501s). Testified that believed that matter still ongoing as he requested 
info from SARS.

– Court indicated that info requested from SARS related to VAT and STC 
(irrelevant to PAYE and current dispute) – this also didn’t stop him 
from submitting objection in December 2012 at least. Not done 
because went on holiday.



AB CC V C:SARS (ITC 13635)

• Taxpayer’s Case

– 4 witnesses called – contd.:

• Witness 3 (team leader from audit firm) – contd.

– Court indicated that a diligent person would’ve applied for extension to
file the objection. Witness 3 also sent email on 20 February 2013
indicating “intention to object” which was baseless procedure and
caused unreasonable delay.

• Witness 4 (member of taxpayer) – testified that postal addresses on the
EMP501 return and PAYE assessment were correct.

– Court indicated that assessment advised taxpayer of the requirement
to lodge valid objection. Despite this, Witness 4 did not object or apply
for an extension

• SARS’s Case

– Only called 1 witness (employed by company that handles SARS’s mailing
system). Testified that assessments dispatched on 22 September 2012.



AB CC V C:SARS (ITC 13635)

• Court’s Ruling

– Witness 4 (member of the taxpayer) confirmed receipt of assessment in 2012 
and therefore, SARS’s witness is to be believed.

– What happened after witness 4 received assessment is between witness 4 and 
the taxpayer’s auditing firm.

– Section 153(3) of TAA indicates that use of tax practitioner does not absolve the 
taxpayer from any liability, responsibility or duty imposed under a tax Act by 
reason of the fact that the taxpayer’s representative failed to perform his/her 
responsibilities or duties. 

– Therefore, taxpayer failed in proving existence of exceptional circumstances that 
gave rise to delay in lodging objection.

– SARS’s decision not to condone late objection is correct – therefore appeal 
dismissed.



IT0038/2015 (4 March 2016)

• Issue

– As a general rule, the taxpayer is permitted 30 days to object against an 
assessment, subject to a further 21-day extension.

– After 51 days, the taxpayer may only object if “exceptional circumstances” can 
be proven.

– The taxpayer sought to file an objection outside the permitted time period and 
the court was approached to evaluate whether the taxpayer could discharge the 
onus of proving “exceptional circumstances” to obtain an extension (S104 of the 
TAA).



IT0038/2015 (4 March 2016)

• Facts 

– Assessments were raised against the taxpayer during December 2014 in respect 
of UIF, SDL, Employees Tax, Secondary Tax on Companies and VAT.

– The taxpayer filed an objection against the assessments on 5 June 2015 – the 
objection was out of time by 65 business days.

– The objection was disallowed by SARS.



IT0038/2015 (4 March 2016)

• Arguments:

– Taxpayer raised a number of extraneous arguments, which were irrelevant to the 
issue of exceptional circumstances, for example:

• 65 days is not such a long time compared to the 3-year prescription period.

• SARS never considered exceptional circumstances prior to disallowance of 
the objection.

– None of these circumstances were unusual or causally connected to the delay.



IT0038/2015 (4 March 2016)

• Arguments (contd.):

– Submissions regarding exceptional circumstances were made and responded to 
as follows:

• Assessment and objections involved complex issues of law: 

– No complexity demonstrated by taxpayer’s counsel.

• Dies non:

– Dies non would have had no impact on taxpayer’s opportunity to 
timeously lodge objection.

• Negotiations were held with SARS when the objection became overdue:

– Counsel conceded that the alleged “series of meetings” was in reality 
only one meeting with SARS.



IT0038/2015 (4 March 2016)

• Arguments (contd.):

– Submissions regarding exceptional circumstances were made and responded to 
as follows (contd.):

• Taxpayer terminated services of its auditor due to alleged incompetence:

– Court took judicial notice of the large number of attorneys’ firms in the 
taxpayer’s geographical area – taxpayer should have enquired as to the 
tax expertise of these attorneys sooner.

• It took time for the taxpayer to obtain new professional advice:

– Court was not satisfied that the auditor was incompetent, but rather 
that the taxpayer was dissatisfied with SARS’ response to the auditor’s 
submissions.



IT0038/2015 (4 March 2016)

• Judgement: 

– Submissions regarding exceptional circumstances were not based on documents 
or other evidence.  

– None of the circumstances were exceptional or causally connected to the delay.

– Court acknowledged its obligation to consider the taxpayer’s prospects of success 
in deciding whether or not to allow the extension:

• Counsel for the taxpayer did not submit any evidence in this regard, but 
only an advice from themselves to the taxpayer – could not accept prospects 
of success on the mere “say-so” of counsel.



IT0038/2015 (4 March 2016)

• Judgement (contd.): 

– Court is sympathetic to ignorant taxpayer;

– However, the taxpayer should have sought professional tax advice immediately 
when its auditor’s submissions to SARS failed;

– There was no satisfactory explanation for the delay between December 2014 –
June 2015, let alone a discharge of the onus of proving “exceptional 
circumstances”; 

– Appeal dismissed with costs.



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Judgment dated 5 September 2016

• Issue in dispute: Whether, having regard to section 22(3) of
Value-Added Tax Act, No. 89 of 1991 (“the Act”), the crediting of a
loan account constitutes payment of full “consideration” within 12
months after the Appellant claimed an input tax deduction for the
VAT component of the invoice raised by another company.

• Section 22(3) of the VAT Act:

– “Where a vendor who is required to account for tax payable on an invoice basis in terms of
section 15—

– (a)has made a deduction of input tax in terms of section 16(3) in respect of a taxable supply
of goods or services made to him; and

– (b) has, within a period of 12 months after the enquiry of the tax period within which such
deduction was made, not paid the full consideration in respect of such supply, an amount
equal to the tax fraction, as applicable at the time of such deduction, of that portion of the
consideration which has not been paid shall be deemed to be tax charged in respect of a
taxable supply made in the tax period following the expiry of the period of 12 months […]”
(emphasis added)



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Facts:

– Company (“KL”) is holding development company, sole shareholder and funder of
Appellant;

– KL developed residential property units on land it received from Appellant;

– During development, agreement that KL funded Appellant’s cash flow on loan
account via inter-company shareholder loans;

– KL, as per its obligation under S 15 of the Act, issued an invoice to Appellant on
2 April 2009 for development of a component of the residential property units;

– Input tax deduction claimed by Appellant – paid by SARS – Appellant then paid
this to KL in cash – KL then paid output VAT to SARS for same amount;



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Facts – contd.:

– Remaining invoice amount = credited to loan account of KL in Appellant’s books
(ito funding arrangement between KL and Appellant);

– After loan account credited, KL and Appellant considered liability ito invoice as
paid. In Appellant’s financial statements, liability then converted to a long-term
debt;

– In KL’s financials, it was dealt as non-current asset, as long-term debt would be
repaid later;

– SARS also not out of pocket (invoice gave rise to output tax payment by KL to
SARS);

– Audit raised by SARS in 2013 determined that consideration not paid 12 months
after expiry of tax period, as required by s 22(3) – assessment therefore raised
by SARS for payment of VAT ito S 22(3).



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Arguments for Appellant:

– Although loan account was credited, the loan liability still existed, albeit in a
different form;

– The crediting of KL’s loan account falls within the definition of “consideration”
contained in S1 of the Act, as it constituted a “payment made … in respect of
(and) in response to… the supply of the goods or services”. This is also because
both KL and the Appellant consider the crediting of the loan account to constitute
payment, given the funding agreement between the 2 group companies.

– “’consideration’, in relation to the supply of goods or services to any person,
includes any payment made or to be made (including any deposit on any
returnable container and tax), whether in money or otherwise, or any act or
forbearance, whether or not voluntary, in respect of, in response to, or for the
inducement of, the supply of any goods or services, whether by that person or
by any other person, but does not include…” (emphasis added)



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Arguments for Appellant – contd.:

– Relied on C:SARS v Scribante Construction (Pty) Ltd, (where dividend declared
was credited to shareholder’s loan account). That court said that “crediting of
loan accounts constituted an actual payment as if the dividends had been
deposited into an account held by a shareholder at a banking institution”

– Also relied on CIR v Guiseppe Brollo Properties (Pty) Ltd, where the crediting of
a dividend debt to a shareholder’s loan account and that the liability in the loan
account was “incurred with the purpose of discharging the dividend debt”



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Arguments for SARS:

– No evidence of payment of the invoice and therefore non-compliance with
S22(3);

– Relies on definition of “invoice”, which is a document notifying of an obligation to
make payment. Effect of issued tax invoice = Appellant obliged to pay amount
invoiced to KL;

– Recording of amount in the loan account of KL in Appellant’s books is not
“payment” of full consideration, as it remained a debt on the books. Therefore,
S22(3) should be invoked.

– Relied on ITC 1768, where that court found that the party did not intend to
discharge an obligation to another and therefore there was no payment ito
s16(3)(a)(ii). The crediting of the loan did not achieve payment within the
meaning of s16(3)(a)(ii).



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Ruling:

– Section 22(3A) not applicable in casu, as only applicable after 10 January 2012
and after the tax period in issue. Court still said it is “noteworthy”:

‘Subject to section (6)(a), subsection (3) shall not be applicable in respect of a

taxable supply made by a vendor which is a member of a group of companies,

to another vendor which is a member of the same group of companies for as

long as both vendors are members of the same group of companies.’

(emphasis added)

– Court also referred to C:SARS v Capstone 556 (Pty) Ltd – that commercial
meaning should be given to statutory concepts. That court also indicated that if a
receipt/ accrual arises from detailed commercial transaction, such transaction
must be “considered in its entirety from a commercial perspective and must not
be … subjected to narrow legalistic scrutiny”



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Ruling – contd.:

– Commercial transaction in casu = funding arrangement between Appellant and
KL. As per Anglo Platinum Management Services v C:SARS, “the legitimacy of
this agreement could not be called into question”;

– Crediting of loan account did not extinguish the Appellant’s liability to KL – rather
moved the liability from a current one to a long-term liability in the Appellant’s
books – this distinguished what Appellant owed on loan account from what it
owed on invoice;

– Undisputed evidence by Appellant = purpose of loan liability was to discharge
the invoice debt;

– Court indicated that: “To the extent that payment amounts to the discharge of
an obligation to another, there is no reason as to why an obligation under an
invoice may not be discharged through the creation of another liability such as
one under a loan” (emphasis added)



XYZ COMPANY (PTY) LTD v C:SARS (VAT 
1247)

• Ruling – contd.:

– Court also considered Explanatory Memorandum to TLAB, 1996 to establish
reason for introduction of S22 – such amendments not aimed at circumstances
such as in the current matter (i.e. where a bad debt is written off and an input
tax deduction is claimed resulting in prejudice to the fiscus);

– Purpose of S22(3) is aimed at deliberate manipulation and not iro bona fide
transactions where there is no loss to the fiscus;

– Crediting of loan account by Appellant = payment of “consideration”. Not
required of KL to make cash payment to Appellant in order for Appellant to settle
invoice with KL in cash;

– Appeal therefore succeeds – as requirement of non-payment of consideration
within 12 months for the application of S22(3) is not satisfied.

– Appellant awarded costs.



D v C:SARS (VAT 1390)

• Judgment Date: 14 June 2016.

• Issue to be considered on appeal:

– Whether the delivery of food orders to the taxpayer’s customers constitute a 
service supplied by it for consideration in the course, or furtherance, of its 
enterprise (and therefore whether same is within ambit of Value-Added Tax Act, 
No. 89 of 1991). 

– If so,  whether VAT falls to be paid on taxpayer’s delivery charges or whether 
same should be borne by taxpayer’s deliverers/ drivers (independent 
contractors).



D v C:SARS (VAT 1390)

• Background

– Taxpayer (TP) is registered vendor ito VAT Act. TP previously audited and 
assessment raised for unpaid VAT on basis of understatement of output tax in its 
returns during 2009 – 2011.

– TP objected to assessment on basis that it believed it was not accountable for 
tax on delivery charges. Objection was disallowed. Appeal to tax board also 
disagreed with TP. TP now appealing to tax court.

• Summary of Facts

– TP carries on fast food delivery business – contracts with fast food outlets and 
takeaway restaurants to advertise their menu in a catalogue – catalogue then 
distributed to households.

– Customers wishing to order fast food as a takeaway then place a telephonic 
order for food with TP.



D v C:SARS (VAT 1390)

• Summary of Facts

– TP’s catalogue sets out instructions on how to order food and also sets out 
terms,  including “[TP] delivers goods for a third party and are (sic) not 
responsible for quality and quantity of such goods”.

– Catalogue also contains table which sets out delivery charges and indicates that 
“delivery charges may fluctuate with petrol increases”.

– Customer able to ascertain from booklet how much will need to pay for any food 
order delivery (i.e. food price + delivery charge indicated).

– Upon receipt of a food-delivery order, details are passed on to fast food outlet 
and a driver is dispatched to that outlet to collect and pay for ordered food. 
Driver is provided with cash float by TP. Driver then takes ordered food to TP’s 
customer and collects payment. 



D v C:SARS (VAT 1390)

• Summary of Facts

– Drivers are to wear specially branded uniform to identify him with TP’s business. 
Drivers must convey food in a hotbox container that also has TP’s branding on it 
and drivers to identify themselves as TP’s driver when interact with customer.

– When invoice presented to customer, also contains TP’s branding on it and TP’s 
VAT registration number. Invoice reflects a “vatable total” and also includes 
“drivers petrol money”. This is summarized as follows:

Vatable total Rx

drivers petrol money Ry

Total due to driver Rz (Rx + Ry)

– Contract between TP and customer = service of purchasing items from menus of 
food outlets at their behest and having food delivered to customer. TP does not 
mark up price of food – rather negotiates a commission with food outlets and 
VAT accounted for by TP on those commissions. (commission = consideration 
received by TP for service supplied to food outlet).



D v C:SARS (VAT 1390)

• Summary of Facts

– Drivers would retain the petrol money component from customer upon payment 
by such customer.

– In the grounds of appeal, TP contended that “service” of collecting food from 
food outlets and delivering to customers is a separate service rendered by 
independent drivers who are not employed by TP  ie TP contended that 

delivery of food is not supply made by it, as contemplated in S7(1)(a) of VAT 
Act.

– Therefore, only supply made by TP, according to TP, is receiving call, placing 
order and communicating order to an independent driver. TP doesn’t believe it 
renders delivery service. TP does not earn income from customers and that the 
amounts customers pay for “drivers petrol money” are consideration for supply 
of delivery service.



D v C:SARS (VAT 1390)

• Ruling

– TP sought to rely on fact that drivers were independent contractors and not TP’s 
employees. A higher the degree of control exercised by engaging party (over the 
engaged party in execution of work the engaged party is contracted to 
undertake) is indicative of employer-employee relationship. However, court said 
no need to be distracted by this in casu – characterization is irrelevant.

– Pertinent question: whether TP, in course of/ in furtherance of, its enterprise 
supply service of delivering food to customers for consideration?

– Answer is a matter of fact.

– Manner in which parties involved in supply of service formulate their contractual
relationships, while it is something that needs to be taken into account, is not 
necessarily dispositive of how statutory questions fall to be answered on facts.



D v C:SARS (VAT 1390)

• Ruling

– Court considered English case of Customs and Excise Commissioners v Plantiflor 
(Plantiflor Case), which involved similar facts. In the Plantiflor Case:

• Counsel argued that an amount paid by the customer to Plantiflor (an entity 
in a similar factual position as the TP in the current matter), represented 
consideration for supply of arranging delivery and therefore attracted VAT. 

• Court accepted that Plantiflor acted as their customer’s agent in paying for 
delivery and that there was only a single supply which composed of different 
elements. 

• Court further held that what had to be shown, if Plantiflor were not to be 
liable for output tax on the delivery, was a “common intention of the parties 
to the transaction that the specific fund in question should belong to 
someone other than the taxpayer”.

• Court also reiterated that, where one act is incidental to another act, the 
former act is part of the supply constituted by the latter act.



D v C:SARS (VAT 1390)

• Ruling

– In the Plantiflor Case:

• Court declined to be distracted by wording of Plantiflor’s contracts with its 
customers, which were drafted to give appearance of Plantiflor acting as 
customer’s agent in arranging delivery.

• Court concluded that Plantiflor could not have acted as customer’s agent in 
arranging for delivery of parcels.

– Court also considered local judgment of National Educare Forum v C:SARS 
(Educare Case). In the Educare Case, court took a pragmatic view and indicated 
that “although the applicant did not directly supply food items to the provincial 
government, it indirectly did so through the employment of subcontractors for 
the delivery thereof to schoolchildren and for which it was remunerated and 
which remuneration included VAT”.



D v C:SARS (VAT 1390)

• Ruling

– Applying approach that prevailed in Plantiflor Case on facts of current case would 
result in finding that TP is liable for VAT on delivery charge/ drivers petrol 
money. The consideration falls to be paid ito contract between TP and its 
customers.

– TP acknowledges this in the execution of the contract by requiring the drivers to 
present themselves as the fact of the TP and not as independent contractors 
(uniforms and contractual requirement that driver to identify themselves as 
taxpayer’s driver). These are contractual requirements of a principal and not of a 
customer’s agent.

– Customer’s expect delivery to be effected by TP to customer.

– Consideration falls to be paid pursuant to invoice by TP to customer (and not ito 
invoice rendered by driver to customer).

– Driver has not legal right to payment of delivery charge from customer- only TP 
does.



D v C:SARS (VAT 1390)

• Ruling

– Above illustrates that delivery charges are receivable by TP and not the drivers 
(even if TP has agreed with drivers ito discrete engagement contracts that they 
may deduct amount due to them from cash receipts physically collected by them 
from the customers).

– Contractual arrangement between TP and customers does not seek to give 
appearance that TP acts as its customer’s agent/ intermediary in arranging 
delivery of food orders by drivers. However, Plantiflor Case shows that even if TP 
sought to word its contracts to give such effect, the wording of the contracts 
would prevail only to the extent that it was consistent with the result of a factual 
enquiry into the supply and the flow of funds iro the consideration paid therefor.

– In the contract between TP and driver indicating that the TP “does not 
remunerate the contractor for providing the service as the client will pay a 
delivery fee directly to the contractor” is just inconsistent with the facts.



D v C:SARS (VAT 1390)

• Ruling

– Facts are consistent with acknowledgment in the drivers’ contracts that the TP 
outsources its delivery services.

– Delivery services are those supplied by TP- it provides them by using sub-
contracted drivers. It finances the delivery by recouping the stipulated charges 
from its customers. Irrelevant that delivery charges do not render a profit.

– Court in casu held that the English “Glawe Principle” (=“where, as a matter of 
commercial reality, sums paid to a supplier could not be treated by him as his 
own so as to take them and use them as he pleased, they did not form part of 
his taxable turnover”) does not find scope for application in current matter.



D v C:SARS (VAT 1390)

• Ruling

– TP’s business requires it to get food ordered by its customers delivered to them. 
Central significance of delivery service to TP’s business = reflected in its trading 
name + that drivers need to identify themselves as TP’s drivers and present 
themselves to customers looking as integral part of TP’s business. If not for the 
delivery-service component, TP’s business would not be viable.

– TP generates its commission income only by reason of delivery service it offers 
(even if TP only arranges the delivery and not actually delivers the food).

– Payments made by customers iro delivery charges/ drivers petrol money are in 
respect of/ in response to the service provided by TP.



D v C:SARS (VAT 1390)

• Ruling:

– Conclusions reached by tax court in this judgment substantially confirm the 
decision of the tax board. Ito S130(1)(c) of Tax Administration Act, 2011, 
principle that costs ordinarily follow, should be applied in the absence of any 
cogent reason to depart therefrom.

• Order:

– Appeal dismissed with costs.

– TP accountable for VAT on delivery charges ito invoices presented for payment 
when food orders were delivered during TP’s 02/2008 – 02/2011 tax periods.

– Costs of one counsel (although SARS used two counsel in casu).

– Matter referred back to commissioner for assessment in accordance with this 
judgment.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

Application sought

• Applicant (Respublica) sought a declaratory order from the High 
Court (Gauteng Division, Pretoria) confirming that:

1. The letting of accommodation to TUT was a taxable supply of commercial 
accommodation, subject to VAT; and

2. VAT should be paid on only 60% of the rental income received in terms of 
section 10(10) of the VAT Act.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

Jurisdiction

• SARS opposed the application on the basis that, inter alia, the 
court did not have jurisdiction to hear the matter.

• In this regard, the court confirmed that it was possessed of the 
necessary jurisdiction to hear the matter:

– “…the Tax Administration Act does not oust this court’s jurisdiction to hear the 
application as this matter involves a question of law and also because there is no 
disputed assessment in respect of which it could raise an objection…”  (emphasis 
added)  

– [Also:  Metcash Trading Ltd v CSARS 2001 (1) SA 1109 (CC)]



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

Jurisdiction

• The judgment confirms that a taxpayer may approach the High 
Court for an application where:

– The application involves a question of law; and

– There is no disputed assessment in respect of which the taxpayer could raise an 
objection.

• See also:  section 105 of the TAA.

• The matter was argued further on the interpretation of the VAT 
Act.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

Facts

– Respublica entered into a five-year agreement of lease of immovable property 
with TUT.

– TUT in turn let the property to its students during term, and to other people 
during holidays.

– TUT would pay a monthly amount in respect of rental to Respublica, inclusive of 
an amount in respect of utilities.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• SARS contended that “commercial accommodation” was not 
provided by Respublica, for the following reasons:

– That “commercial accommodation” for purposes of the VAT Act should be 
interpreted with reference to the dictionary meaning of “lodging”, and therefore 
pertains only to natural persons.

– There is no nexus between Respublica and the students.

– TUT should be regarded as a tenant and not a lodger.

– The dictionary meaning of “lodging” is “temporary accommodation”, which 
means that a five-year lease should not qualify.

– The utilities, which Respublica pays separately from the rental, should not be 
considered as part of the all-inclusive charge under section 10(10) of the VAT 
Act.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• Respublica contended that it did provide “commercial 
accommodation”, on the basis that:

– The students are an integral part of the agreement.

– The students return home during the holidays, rendering their stays temporary.

– The VAT Act itself does not specify that a lodger must be a natural person.

– Respublica provided domestic goods and services to the students.

– SARS sought to interpret the phrase “commercial accommodation” too 
restrictively and that the phrase did not relate to the meaning of “lodging”.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• Decision revolved around the interpretation of the VAT Act:

– The court interpreted the relevant provisions in context of the agreement 
between Respublica and TUT.

– Held that SARS’ “reliance on the sterile dictionary meaning of the word lodger 
and lodging is faulty…” as it doesn’t take into account the underlying purpose of 
the lease.  

– A nexus between the lessor and end user is not a requirement to meet the 
definition of “commercial accommodation”.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• Decision revolved around the interpretation of the VAT Act:

– Five-year agreement does not negate the “temporary” requirement, as this 
interpretation also loses sight of the purpose of the lease.  Students return home 
during holidays and do not occupy the property continually.  

– The agreement itself states that utilities form part of an all-inclusive charge.  The 
court was not willing to ignore the agreement.

– The supply of domestic goods and services as meant in the VAT Act was common 
cause.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• Interpretation of the VAT Act:

– SARS’ method of interpretation would result in absurdity.

– The legislature would not have imagined that all tertiary institutions would own 
properties to accommodate own students – outsourcing would have been 
foreseeable.

– “Commercial accommodation” should be read together with the purpose of the 
lease in order to arrive at the most sensible meaning.

– The literal interpretation followed by SARS was not conducive to business and in 
addition, overlooked landlords’ maintenance expenses in respect of student 
accommodation.



Respublica (Pty) Limited v CSARS 
864/2014 (29 February 2016)

• Decision in favour of Respublica:

– The accommodation is a taxable supply of commercial accommodation for VAT 
purposes; and

– Respublica is liable for VAT on only 60% of the rental income received in terms 
of section 10(10) of the VAT Act.



2016 TALA



Income Tax Act: Section 64K 

• Amendment

– Section 64K of the Income Tax Act, 1962, is hereby amended by the substitution 
in subsection (1A) for paragraph (b) of the following paragraph:

– ‘‘(b) received a dividend contemplated in paragraph (a) of the definition of 
‘dividend’ in section 64D, other than a dividend derived from a tax free 
investment contemplated in section 12T, that is exempt or partially exempt

– from dividends tax in terms of section 64F or 64FA,’’.



Income Tax Act: Section 64K 

• Prior Position

– Investors receiving dividends from tax-free investments were required to submit 
an exempt dividends tax return to SARS following the receipt of every dividend 
payment. 

• Position after Amendment

– Amendment no longer requires investors to fulfil this obligation.

• Effective Date: 19 January 2017 (Date of Promulgation)



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Amendment

– (1) Paragraph 1 of the Fourth Schedule to the Income Tax Act, 1962, is hereby 
amended—

– (a)by the substitution in the definition of ‘‘provisional taxpayer’’ for paragraph 
(a) of the following paragraph:

– (a) any person (other than a company) who derives income by way of —

– (i) any remuneration from an employer that is not registered in terms of 
paragraph 15;



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Amendment

– (ii)any amount which does not constitute remuneration; or

– (iii)an allowance or advance contemplated in section 8(1); 

– “(b) by the substitution in the definition of ‘‘provisional taxpayer ’for item (BB) of 
paragraph(dd)(B) of the following item:”

– ‘‘(BB) the taxable income of that person for the relevant year of assessment 
which is derived from interest, dividends, foreign dividends [and], rental from 
the letting of fixed property and any remuneration from an employer that is not 
registered in terms of paragraph 15 does not exceed R30 000;’



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Amendment

– (c) by the substitution in the definition of ‘‘remuneration’’ for the comma at the 
end of paragraph (f) of a semi-colon and by the addition after that paragraph of 
the following paragraph:

– (g) any amount received by or accrued to that person by way of a dividend 
contemplated in—

• (i) paragraph (dd)of the proviso to section 10(1)(k)(i);

• (ii) paragraph (ii) of the proviso to section 10(1)(k)(i);

• (iii)paragraph(jj)of the proviso to section 10(1)(k)(i),’’



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Context 

– Persons who work for foreign employers with no presence in South Africa do not 
have PAYE deducted from their remuneration. 



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Prior Position

– In terms of paragraph (c) of the definition of a provisional taxpayer, a person  
can  become  a  provisional  taxpayer  upon  notification  by  the Commissioner. 

– A method for doing so was for SARS to send letters to the various employers 
informing them that all local recruits employed by them were regarded as 
provisional taxpayers.

– However, notification  of  the  local  recruits  employed  by  foreign  employers  
was cumbersome.



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Position after Amendment

– Amendment aims to avoid administratively onerous task  by  providing  that  any  
person  who  derives,  by  way  of  income, remuneration from an employer that 
is not registered in terms of the Fourth Schedule, be included in the definition of 
provisional taxpayer.



Income Tax Act: 
Paragraph 1 of Fourth Schedule

• Effective Date

– 01 March 2017 applicable for years of assessment commencing on or after that. 



Tax Administration Act: Section 20 

• Amendment

– Section 20 of the Tax Administration Act, 2011, is hereby amended by the 
substitution for subsection (2) of the following subsection:

– ‘‘(2) The Tax Ombud’s recommendations are not binding on a taxpayer or SARS, 
but if not accepted by a taxpayer or SARS, reasons for such decision must be 
provided to the Tax Ombud within 30 days of notification of the 
recommendations and may be included by the Tax Ombud in a report to the 
Minister or the Commissioner under section 19.’’.



Tax Administration Act: Section 20 

• Context

– Enhancement of the Tax Ombud’s recommendations effectiveness was required.



Tax Administration Act: Section 20 

• Prior Position

– No reasons were required to be submitted by SARS to the Tax Ombud in the 
situation were SARS did not accept the recommendations made by the Ombud. 



Tax Administration Act: Section 20 

• Position after Amendment

– If SARS or the taxpayer does not accept them, reasons must be provided within 
a period of 30 days. This will ensure that the Tax Ombud is able to review the 
reasonableness of the reasons to inform future action.

• Effective Date: 19 January (date of promulgation).



Tax Administration Act: Section 100 

• Amendment

– Section 100 of the Tax Administration Act, 2011, is hereby amended by the 
substitution in subsection (2) for paragraph(a) of the following paragraph:

– (a) subsection (1)(d),(e) and (f), if the relevant period under section 
99(1)(a),(b) or (c) has expired, SARS may only make an additional assessment 
under the circumstances referred to in section 99(2)(a)and(b); and’’



Tax Administration Act: Section 100 

• Context

– Finality of disputes required.



Tax Administration Act: Section 100 

• Prior Position

– Prior to the expiry of the periods listed in section 99(1), where the factors listed 
in section 99(2) were absent,  SARS  could still  have issued  an  additional  
assessment  to  comply  with  its statutory duties to ensure payment of the 
correct amount of tax in respect of the tax period that was under dispute within 
the normal expiry period for that  tax period.



Tax Administration Act: Section 100 

• Position after Amendment

– The amendment clarifies that only in exceptional circumstances will SARS be 
allowed to ‘‘reopen’’ the tax period, audit and issue an additional assessment 
after prescription.



Tax Administration Act: Section 104 

• Amendment

– Section 104 of the Tax Administration Act, 2011, is hereby amended by the 
substitution in subsection (5) for paragraph (a) of the following paragraph:

– (a) for a period exceeding [21] 30 business days, unless a senior SARS official is 
satisfied that exceptional circumstances exist which gave rise to the delay in 
lodging the objection;’’.



Tax Administration Act: Section 104 

• Context

– The previous period for lodging an objection was 30 business days from the date 
of assessment.

– This was shown to be too short in practice, particularly in complex matters, 
resulting in a large number of applications for condonation. A longer  period  for  
lodging  an  objection  was required.



Tax Administration Act: Section 104 

• Prior Position

– Previous extension in terms of section 104(5)(a) allowed for a 21 day extension 
to show reasonable grounds existed causing a delay in lodging the objection.



Tax Administration Act: Section 104 

• Position after Amendment

– New period in terms of section 104(5)(a) allows for a 30 day extension in the 
lodging of an objection if reasonable grounds are shown to exist which caused 
the delay.

– This 30 day period is before the period required in which “exceptional 
circumstances” must be shown.

– Effective date – 19 January 2017 (date of promulgation).



Value-Added Tax Act: Section 16

• Amendments

– Substitution in subsection (2)(g): 

• ‘‘(g) [in the case where the vendor, under such circumstances 
prescribed by the Commissioner, is unable to obtain any document 
required in terms of paragraph (a), (b), (c), (d), (e) or (f), the 
vendor is in possession of documentary proof, containing such 
information as is acceptable to the Commissioner, substantiating the 
vendor’s entitlement to the deduction at the time a return in respect 
of the deduction is furnished]

• (i) a ruling requested no later than two months prior to the expiry of the 
five-year period referred to in subsection (3) and issued in terms of section 
41B of this Act or Chapter 7 of the Tax Administration Act confirms that the 
document in the vendor’s possession is acceptable for the purpose of 
making a deduction; and 



Value-Added Tax Act: Section 16

• Amendments – contd.

– Substitution in subsection (2)(g) – contd.: 

• (ii) the ruling and document are held by the vendor at the time a return in 
respect of the deduction is furnished: Provided that the Commissioner may 
only issue a ruling in terms of this paragraph if satisfied that—

– (aa) the vendor has taken reasonable steps to obtain a document 
required in terms of paragraph (a), (b), (c), (d), 

– (dA), (e) or (f) and is unable to obtain such a document due to 
circumstances beyond the vendor’s control; and 

– (bb) no other provision of this Act can be applied to satisfy the   
Commissioner that the document in the vendor’s possession is 
acceptable for purposes of making a deduction:’’



Value-Added Tax Act: Section 16

• Context

– The VAT Act places a statutory obligation on vendors to issue documents in a 
defined form and manner. 

– These requirements are attuned to commercial and accounting practice and 
ensure a seamless audit trail. 

• Prior Position

– Recipient vendors are occasionally issued with defective documents or are unable 
to obtain documents from supplying vendors, resulting in an inability to make 
input tax deductions.



Value-Added Tax Act: Section 16

• Position After Amendment

– With effect from 1 April 2015, section 25 of the Tax Administration Laws 
Amendment Act, 2015, introduced section 16(2)(g) in the VAT Act to provide 
relief to recipient vendors in these situations. 

– The current amendment provides clarity with regard to the considerations that 
the Commissioner will take into account for accepting alternative documentary 
proof.

– It is important to note that vendors can only access this relief as a last resort. 

– Vendors must still be able to demonstrate that a sincere effort has been put into 
obtaining the proper documents and maintain proof of those efforts. 



Value-Added Tax Act: Section 16

• Position After Amendment – contd.

– Furthermore, vendors would have to make an application for a ruling no later 
than 2 months prior to expiry of the five-year prescription period and only if and 
when that ruling is issued, may the amount be deducted as input tax at that 
later stage.

– Lastly, invoking this provision will not allow vendors to backdate the claim to a 
past tax period that has already been closed.



Income Tax Act: Paragraph 19, 4th Schedule

• Amendment

– Addition of the following subparagraph: 

• ‘‘(6) Subject to subparagraph (2), if an estimate of a provisional taxpayer’s 
taxable income in respect of any year of assessment is not submitted in 
terms of subparagraph (1)(a) or (b) by the last day of a period of four 
months after the last day of the year of assessment, the provisional 
taxpayer shall, for the purposes of this paragraph and paragraph 20, be 
deemed to have submitted an estimate of an amount of nil taxable income.’’



Income Tax Act: Paragraph 19, 4th Schedule

• Context

– If an estimate for the second provisional tax period is not submitted before the 
due date of the subsequent provisional tax payment, the provisional taxpayer is 
deemed to have submitted an estimate of nil taxable income, thereby triggering 
a penalty under paragraph 20.

• Position After Amendment

– It is proposed that the window period for submission of provisional tax estimates 
be closed four months after the end of the relevant year of assessment. 

– This deeming provision relates to the submission of an estimate and is moved 
from paragraph 20 to subparagraph (6) of paragraph 19.



Income Tax Act: Paragraph 19, 4th Schedule

• Effective Date

– 19 January 2017



Tax Administration Act: Sections 221 and 223

• Amendments to Section 221

– Insertion of the definition of ‘‘impermissible avoidance arrangement’’:

• “means an arrangement in respect of which Part IIA of Chapter III of the 
Income Tax Act is applied and includes, for purposes of this Chapter, any 
transaction, operation, scheme or agreement in respect of which section 73 
of the Value-Added Tax Act or any other general anti-avoidance provision 
under a tax Act is applied;’’



Tax Administration Act: Sections 221 and 223

• Amendments to Section 221 – contd.

– Substitution for the definition of ‘‘repeat case’’ of the following definition: 

• “means a second or further case of any of the behaviours listed under items 
(i) to [(v)] (vi) of the understatement penalty percentage table reflected in 
section 223 within five years of the previous case;’’



Tax Administration Act: Sections 221 and 223

• Amendments to Section 221 – contd.

– Substitution for the definition of ‘‘understatement’’ of the following definition: 

• “means any prejudice to SARS or the fiscus as a result of— (a) a default in 
rendering a return; 

• (b) an omission from a return; 

• (c) an incorrect statement in a return; [or]

• (d) if no return is required, the failure to pay the correct amount of ‘tax’; or

• (e) an ‘impermissible avoidance arrangement’.”



Tax Administration Act: Sections 221 and 223

• Amendments to Section 223

– Substitution for subsection (1) of the following subsection:

• ‘‘(1) The understatement penalty percentage table is as follows:



Tax Administration Act: Sections 221 and 223

• Context

– Amendments to the understatement penalty regime to enhance clarity with 
regard to whether and the extent to which understatement penalties are 
imposable in GAAR matters pursuant to recent contentions in this regard, are 
proposed. 

• Prior Position

– Under the additional tax penalty regime, the predecessor to the understatement 
penalty regime, case law supported the imposition of such penalties in GAAR 
matters.



Tax Administration Act: Sections 221 and 223

• Position After Amendment

– The amendments will clarify that this prevails in respect of understatement 
penalties, which is also in line with international law. 

– In addition, to provide clarity as to what would be the appropriate penalty in 
GAAR matters, it is proposed that a new behavioural category is inserted in the 
understatement penalty table.

• Effective Date

– 19 January 2017.



Tax Administration Act: Section 226

• Amendment

– Substitution of Section 226: 

• ‘‘Qualification of person subject to audit or investigation for 
voluntary disclosure 

• 226. (1) A person may apply, whether in a personal, representative, 
withholding or other capacity, for voluntary disclosure relief [, unless that 
person is aware of—

• (a) a pending audit or investigation into the affairs of the person 
seeking relief, which is related to the ‘default’ the person seeks to 
disclose; or 

• (b) an audit or investigation that has commenced, but has not yet 
been concluded, which is related to the ‘default’ the person seeks to 
disclose]. 



Tax Administration Act: Section 226

• Amendment – contd.

– Substitution of Section 226: 

• (2) [A] If the person seeking relief has been given notice of the 
commencement of an audit or criminal investigation into the affairs of the 
person, which has not been concluded and is related to the disclosed 
‘default’, the disclosure of the ‘default’ is regarded as not being voluntary for 
purposes of section 227, unless a senior SARS official [may direct that a 
person may apply for voluntary disclosure relief, despite the 
provisions of subsection (1), where the official] is of the view, having 
regard to the circumstances and ambit of the audit or investigation, that—

• [(a) the audit or investigation is related to the ‘default’ the person 
seeks to disclose;]



Tax Administration Act: Section 226

• Amendment – contd.

– Substitution of Section 226: 

• (b) the ‘default’ in respect of which the person [wishes to apply for 
voluntary disclosure] has sought relief would not otherwise have been 
detected during the audit or investigation; and 

• (c) the application would be in the interest of good management of the tax 
system and the best use of SARS’ resources. 

• (3) A person is deemed to [be aware of a pending] have been notified of 
an audit or criminal investigation[, or that the audit or investigation has 
commenced], if—



Tax Administration Act: Section 226

• Amendment – contd.

– Substitution of Section 226: 

• (a) a representative of the person; 

• (b) an officer, shareholder or member of the person, if the person is a 
company; 

• (c) a partner in partnership with the person; 

• (d) a trustee or beneficiary of the person, if the person is a trust; or 

• (e) a person acting for or on behalf of or as an agent or fiduciary of the 
person, has [become aware of a pending] been given notice of the audit 
or investigation[, or that the audit or investigation has commenced].’’



Tax Administration Act: Section 226

• Context

– The proposed amendments aim to clarify the application of the section. 

• Position After Amendment

– It furthermore inserts a requirement that a person seeking voluntary disclosure 
relief must be given notice of the commencement of an audit or criminal 
investigation into the affairs of the person as opposed to the requirement that 
the person has become aware of a pending audit or criminal investigation or that 
the audit or criminal investigation has commenced.

• Effective Date: 19 January 2017



THANK YOU

• Thank you for listening. 

• Thanks to my technical team. 

Jerry Botha/Nataha Wilkinson

jerry@taxconsulting.co.za/natasha@taxconsulting.co.za

082 899 6118/076 330 3039
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